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4. ACCESS TO INFORMATION DENIED ON THE BASIS OF RESTRICTIONS DEFINED BY 

LAW 
 
 

Implementation of the Law on Free Access to Information has shown so far that the 
imprecisely formulated restrictions and lack of regulations defining official and state 

secret1 are often abused in practice. On the same grounds, the access to information that 
should be public by their nature is denied, including even those that could point to an abuse 
of positions held by public officials and to other forms of violation of law.  
 

The stipulated test of harm has not been used in practice; its aim is to establish whether a 
harm caused to the interest of third parties by publishing of information exceeds the interest of 
the public to be informed. 
 

There are also examples that one authority denies access to information referring to 
exceptions, while another institution allows access to the same information. 
 

 
 

The Law on Free Access to Information2 stipulates that a limited access to 
information exists if a harm caused to the interests of third parties by disclosing of 

information exceeds the public interest for publishing the information in the 
following fields: 
 

1. national security, defence and international relations, as follows: 

- information of security agencies and national intelligence agencies  
- information of military intelligence agencies; 
- information of armed forces' operations; 
- information of objects, installations and systems used exclusively for the defence of the 
country; 

- information of importance for functioning of international tribunals, international investigation 
bodies and other international bodies and organizations; 

 

2. public security, as follows: 

- information referring to public danger and state of emergency; 
- information referring to the safety of individuals, people and material property; 
 

3. commercial and other economic, private and public interests as follows: 

- information referring to financial, monetary or commercial activities of the state with other 
states, international organizations or other legal or natural persons; 

- information representing a business secret; 
- information contained in a special law on confidentiality of data:; 
 

4. economic, monetary and foreign exchange policy of the state, as follows: 

- information of national economy, financial policy initiatives, operational plans and other 
economic policy documents;  

- information on capital and financial markets; 
 

                                                 
1  It is expected that the Government will prepare a Bill on State Secret by the end of 2006. 
2 Article 9 of the Law on Free Access to Information 
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5. prevention, investigation of and proceedings upon criminal acts, as follows: 
- reports submitted to the authorities competent for identifying and prosecuting criminal 
offenders which contain data concerting planning and commissioning of criminal acts and on 
their offenders; 
- information on the witness protection programmes; 
- information on juvenile criminal offenders; 
- information on the investigation procedures; 
- information concerning fight against organised crime, operational plans and special forces for 
combating organised crime; 
- information relating to combating money-laundering and financing terrorist activities. 
 
6. privacy and other personal rights of individuals, except for the purpose of judicial 
or administrative procedure, as follows: 

- information on private lives of a parties or witnesses in the procedure, victims and persons 
injured by criminal acts as well as data on sentenced persons; 
- information contained in personal and medical files of individuals, results of psychiatric 
examinations, psychological tests and personal capabilities of persons; 
- information relating to establishing parental rights, adoption of a child etc; 
- information on employment, income, pension, material relief or other social welfare benefits; 
- information on telephone numbers, temporary or habitual residence of persons or their 
families, if such persons asked the competent body for keeping the information secret because 
there is a reasonable ground to believe that their safety or safety of their family is at risk; 

 

7. procedure of processing and adopting official acts, as follows: 

- information containing attitudes referring to ongoing negotiations of authorities; 
- information that are in the course of processing, as well as information that do not have the 
form of an official act, except laws and other general acts. 

 

 

Even when the information cannot be classified into the group of information with 
restricted access, the documents must be disclosed regardless the extent of harm, if 

they contain data that obviously point to: 

- disregard of substantive regulations, 
- unauthorised use of resources, 
- misuse of powers, 
- negligent performance of official duties, 
- existence of a reasonable doubt that a criminal act was committed, or 
- existence of reasons for rebuttal of the court decision3. 
 

 
 

 
 

 

                                                 
3 Article 10 of the Law on Free Access to Information 
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Example 1 – Endangering national security  
 

A typical example is the one of denying access to information possessed by the Agency for 
National Security that announced secret the criteria used in deciding which information 
can get a status of a state secret. A complaint against the Agency was lodged on April 27, 
2006 but the Administrative Court has not reached the decision. 
 

 

 

 

* Access to 
information on 
criteria for 
classifying 
information as state 
secret is not 
permitted as it will 
severely endanger 
national security. 
 
* these information 
are also defined as 
state secret 
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* Decision of the 
Agency is illegal 
due to fact that act 
for defining criteria 
for defining state 
secret cannot itself 
be a secret as this 
document does not 
include information 
that could 
endanger national 
security. 
 
* Disputed act is of 
key importance for 
access to 
information as it 
defines to which 
information held by 
the Agency one 
can have access. 
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* This kind of 
Agency can imply 
that even Law on 
State Secret 
should be a 
secret. 
 

*This is limiting 
the right for 
initiating the 
process before 
Constitution Court 
on act validity. 
 

* The Agency was 
due to make 
information 
available after 
erasing its parts 
to which access is 
restricted. 
 

* The Law on FAI 
is defining that 
state institution is 
obligated to prove 
that information is 
secret, but there 
is no evidence 
that Agency 
conducted such 
test. 
 

* MANS asked for 
public hearing so 
that Agency can 
present evidence 
on conducting 
test of 
harmfulness and 
elaborate on facts 
that required 
information could 
endanger national 
security. 
 

* MANS asked for 
Court to terminate 
decision of the 
Agency and 
prescribe the 
highest fine. 
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The National Security Agency also refused to make public the data on the number of persons 
who were tapped and surveilled in 2005 by the Agency, and the data on the total number 
of employees and number of employees per sectors stating that it would significantly 
endanger national security. The Administrative Court has not yet decided upon the complaints. 

 

 

Allegations from the complaint against the NSA filed on April 27 2006 
  

“… The Decision of the National Security Agency is unlawful since publicising the number 
of persons being tapped and surveilled may not endanger the performance of Agency 
duties, nor jeopardize the security of the persons and the state, since the request was 
not for the disclosure of any names, the reasons why the NSA did this, nor the data on 
the employees who exercised the duties within the scope of competences of the Agency. 
 

NSA is obliged to publicize the requested information; the public is entitled to be 
informed about the number of tapped and surveilled persons as it is one of indicators of 
the Agency operation and an indicator of its efficiency and scope of activities.  
 

Considering that, for the exercise of its activities, the Agency spends budgetary 
resources, the interest of the public to know in what manner the taxpayers’ money is 
being spent and whether the scope of the activities corresponds to the total amount of 
funds spent is unquestionable.  
 

Even if the requested document would contain information that might endanger national 
security, the Agency would still be obliged, pursuant to Article 13, paragraphs 2, 3 and 
4, to enable access to information after deleting the part of information that is restricted. 
 

… In the decision of the Agency there is no evidence that this institution conducted any 
test of harm in the procedure of passing the decision…” 
 
 

“…. By the request for information we did not ask for the publication of the names of 
individuals employed with the Agency, which would affect both the operation of the 
Agency employees and their personal security, and thus the security of the state. We 
only asked for the number of employees financed from the budget, and every citizen has 
the right to know how taxpayers’ money is spent, including the NSA, which is a state 
institution and whose employees are on the budget payroll. 
 

Also, the request did not refer to the number of the associates of the Agency, just 
permanent staff, i.e. persons for whom wage contributions and taxes are paid. 
Considering that, pursuant to the new Law, the Agency was separated from the Ministry 
of the Interior, it is obliged to pay taxes and contributions for its employees, and thus 
the persons in public bodies in charge of accounting and control of taxes and 
contributions payments as well as the bank through which the payment of salaries is 
performed have the information on the exact number of employees with the are to be 
kept as a state secret, and this information is already possessed by officers outside the 
Agency, there is not a single reason why this information may not be public.   
 

Furthermore, pursuant to the Law on the NSA, some of the Agency posts are occupied 
through public announcements of vacancies as envisaged by the Law on Public Servants 
and State Employees, and thus the Agency was obliged at least to make that information 
public….” 
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* MANS request 
for information 
on how many 
persons were 
under 
surveillance by 
Agency in 2005 
as this 
information 
could severely 
endanger 
national 
security. 
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* MANS request 
for information 
on total number 
of persons 
employees of 
NSA and by its 
departments is 
denied as it will 
severely 
endanger 
national security. 
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Example 2. Endangering commercial and other economic interests4 
 

Public institution Centre for Eco-Toxicological Testing (CETI) from Podgorica classified the 
document Study of the Zero State of the Environment in the surrounding of the 
Aluminium Plant, the largest polluter in Montenegro, and the data on sources of its 
finances, as business secrets by the publication of which the commercial and other economic 
interests of the Centre would be endangered.  
 

The requested information was declared a business secret pursuant to the Rules on Business 
Secret of the Centre, an internal act of lesser legal power than the Law on Free Access to 
Information. In the resolutions which restrict the access to information there is no evidence that 
the Centre has conducted a test of harm, although obliged by the Law to do so. 
 

The Ministry for Environmental Protection and Physical Planning rejected the appeal and 
confirmed the decision of the Centre by which the sources of finances of this public institution 
were classified as a business secret. The Study of the Zero State of the Environment 
Surrounding KAP was publicised at the Ministry’s website5, and this institution passed no 
decision regarding the appeal against the decision of the Centre to classify this document as a 
business secret. 

 

 
 
Allegations from the complaint filed on July 12 2006  
 
 

“… The founder of the Centre for Eco-Toxicological Testing is the Government of the 
Republic of Montenegro and thus it is undisputable that one of the sources of finance of 
the Centre comes from the budget.  
 

Considering that the budgetary resources are provided from the taxes paid by the 
citizens the way it is spent undoubtedly has to be public and transparent when it comes 
to all the bodies which use such budgetary resources, including the Centre. 
 

With a view of the fact that the Centre for Eco-Toxicological Testing is the only 
institution in Montenegro dealing with environmental assessments, the disclosure of 
information relating to their finances absolutely may not harm the commercial interests 
of the Centre, since there is no competition.  
 

Although Article 8, paragraph 1, item 3, bullet point 2 of the Law on Free Access to 
Information envisages that access may be restricted to information that are business 
secrets, the sources of finances of the Centre absolutely may not belong to this category 
since the Rules on Business Secret of the Centre, as an internal act, may not classify 
spending of budgetary resources as a business secret...„ 

 
 
 
 

 
 

                                                 
4 Information on restricted access to privatisation contracts on the grounds of endangering commercial and 
other economic interests will be published in a separate publication. 
5 http://www.gom.cg.yu/files/1151931441.pdf and http://www.gom.cThe foundg.yu/files/1151926446.pdf  
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* MANS appeal is 
rejected. 
 

* On the other side, 
Rules on bussines 
secret, adopted by 
CETI on July 27th 
2000, are defining 
that bussines secret 
is, among other, saldo 
on giro-account of 
CETI, as well as 
information of 
finnacial recodrs of 
that institution. 
 

* CETI decided that, 
therefore, there are 
no preconditions for 
alowing access to that 
information as they 
are clasified as 
bussines secret.  
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* Access to 
information – 
document of 
Study of the Zero 
State of the 
Environment in 
the surrounding 
of the Aluminium 
Plant is denied as 
disclosing this 
information will 
severely endanger 
commercial and 
economic 
interests of the 
CETI. 

 

Allegations from the complaint filed on May 9 2006 
 

“… The very Constitution of the Republic of Montenegro secures the right to timely and 
complete information on the state of the environment (Article 19 paragraph 1). 
Therefore any confidentiality of environmental data by any legal or natural person would 
be contrary to Constitution.   
 

The CETI’s resolution obviously violated the right to information on the state of the 
environment, which, pursuant to the Criminal Code, implies criminal liability, Art 317-1. 
 

The requested study may by no means be designated as information with restricted 
access since the interest of the public to be informed exceeds the commercial and 
economic interests of the Centre and certainly the internal act of a body, such as the 
Centre‘s Rules on Business Secret may not have greater legal power than the Law and 
the Constitution…” 
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Example 3. Prevention, investigation and processing of criminal offences  
 

At the request for a copy of the list of names of judges against whom a request for 
removing immunity due to reasonable suspicion that they have misused official 

position was filed, the Supreme State Prosecutor prohibited the access to the 

document stating that it also contained the description of the crime, and thus its publication 
would constitute a violation of European Convention on Human Rights and referred us to the 
Tenure and Immunities Commission of the Parliament.  
 

It is interesting that the Supreme State Prosecutor responded to the request for 

information with a simple letter which neither in form nor in substance is a 

resolution, the proper form stipulated by the Law6.  
 

Several days beforehand, Montenegrin Parliament allowed access to complete 
documentation that, apart from the names of the judges, also contained the description of 
criminal offences. The Parliament states that “during the procedure it has been established that 
the Parliament of the Republic of Montenegro is in possession of the requested information and 
that it is not the kind of information or document with restricted access”. 
 

 
According to the data we inspected, Montenegrin Parliament received requests from 
state prosecutors, legal and natural persons to remove immunity for the following 
judges: 
 

Name of the public official Date of submm. Commission’s Decision 

Anka Vojvodić, President of the 
Basic Court in Bar  

Ref. no. 02-3316 as 
of 25.10.2002 Not reached  

Ilijaz Kroma, Judge, Basic Court 
in Ulcinj 

Ref. no. 03-418 as 
of 19.09.2005 

11.10.2005 proposed to the Parliament to grant 
approval for instigating criminal proceedings  

Budimir Čapunović, Judge, Basic 
Court in Ulcinj 

Ref. no.  03-418 as 
of 21.09.2005 

11.10.2005 proposed to the Parliament to grant 
approval for instigating criminal proceedings 

Ramazan Mučaj, Judge, Basic 
Court in Ulcinj 

Ref. no. 03-419/4 as 
of 29.11.2005 

Decision no. 03-419/3 as of  11.10.2005 
proposed to the Parliament to reach the decision 
of granting approval for instigating criminal 
proceedings 

Vukašin Šimrak, President of the 
Basic Court in Herceg Novi 

Ref. no. 03-553/06-
02 as of 18.10.2005 

Decision no. 03-553/7 as o 11.10.2005 proposed 
to the Parliament not to grant approval 

Milovan Spasović, Judge, Basic 
Court in Berane 

Ref. no. 03-624 as 
of 7.12.2005 Not reached 

Rajka Nikčević, Judge, Basic 
Court in Kotor 

Ref. no. 03-22 as of 
30.1.2006 Not reached 

Ljubica Antunović, Judge, Basic 
Court in Herceg Novi 

Ref. no. 03-335 as 
of 06.04.2006 Not reached 

Zorica Dabetić, Judge, Basic 
Court in Herceg Novi 

Ref. no. 03-336 as 
of 06.04.2006 Not reached 

Zoran Lekić, President of the 
Basic Court in Bar 

Ref. no. 03-384 as 
of 19.04.2006 

Not reached 

                                                 
6 The Law on Free Access to Information envisages that the request for information is to be decided upon by a 
resolution, whose form is precisely defined in the Law on General Administrative Procedure. 
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* Supreme State 
Prosecutor Office 
stated that MANS 
cannot be granted 
with access to 
information on 
names of judges 
for which was 
immunity removal 
requested as 
those information 
also contain data 
on committed 
criminal acts and 
their disclosure is 
against definitions 
of EU Convention 
on Human Rights. 
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* Parliament of 
Montenegro 
granted MANS with 
access to 
information on 
names of judges 
for which was 
immunity removal 
requested. 
 

* It is stated that 
access to disputed 
information is not 
restricted. 
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Example 4. Endangering privacy and other individual rights  
 

The Ministry of Health and the Ministry of Transport and Maritime Affairs declared the 
information on qualifications, service years, professional examination of the 
secretaries, deputies and advisors to ministers, and independent advisors as 
information the publication of which would endanger privacy and other individual 
rights. 

 

 
Allegations from the complaint filed on April 28 2006 
 

“…Pursuant to Article 19 of the Law on Civil Servants and State Employees, the largest 
number of employees is recruited by public announcements and accordingly the 
complete documentation is public, meaning that the information relating to qualifications 
of public servants and state employees and their service years may not come under 
Article 9 of the Law. 

Moreover, the requested data are resumes of public servants and state employees, and 
the current practice of the Government of the Republic of Montenegro is for similar data 
to be posted on ministries’ websites. 

The requested data do not disclose details of private lives, but relate to requirements 
that need to be met by public servants and state employees in order to be engaged in 
the positions they occupy within their sectors, as stipulated by the Law on Public 
Servants and State Employees. 

Even when requested information might be classified as information with restricted 
access, any government agency shall be in obligation to enable access to the 
information or to a part thereof, referred to in paragraph 1 of Article 9 of the Law, if 
such information contains data that obviously imply: disrespect to substantive 
regulations; unauthorized use of public resources; misuse of powers; unscrupulous 
performance of public duties; the existence of reasonable suspicions a criminal offence 
was committed; or the existence of the grounds for attacking a court judgment, 
regardless of the seriousness of damages caused  to the interests referred to in 
paragraph 1 of Article 9 of this Law (Article 10 of the Law on Free Access to 
Information)….” 

 
 

On the same day, April 28 2006, MANS filed complaints against the Ministry of Health and the 
Ministry of Transport and Maritime Affairs. While the Ministry of Health, after the delivery of 
the complaint for their response quashed the resolution and on August 14 2006 passed the 
new resolution approving access to information, the data of the Ministry of Transport 
and Maritime Affairs are still a secret.  
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* Ministry of Health 
denied access to 
information on 
educational background 
and work experience of 
the secretary, deputies 
and Minister assistants 
as this information will 
endanger privacy and 
othe personal rights of 
individuals. 
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* After MANS 
filed 
complaint, 
Ministry of 
Health 
reached new 
decision and 
granted 
access to 
disputed 
information 
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* Ministry of 
Maritime and 
Transport  denied 
access to 
information on 
educational 
background and 
work experience of 
the secretary, 
deputies and 
Minister assistants 
as this information 
will endanger 
privacy and othe 
personal rights of 
individuals. 

 



 33 

 
 

Example 5. Tax Secret 
 

Pursuant to the Law on Tax Administration, the Tax Administration declared the data on tax 
reports of high-ranking public officials a tax secret: 
 

- Milo ðukanović, Prime Minister of the Government of the RoM 
- Miodrag Ivanišević, Deputy Prime Minister of the Government of the RoM 
- Gordana ðurović, Minister for European Integrations in the Government of the RoM  
- Predrag Bošković, Minister of Economy in the Government of the RoM 
- Igor Lukšić, Minister of Finance in the Government of the RoM 
- Vesna Kilibarda, Minister for Culture and Media in the Government of the RoM 
- Predrag Nenezić, Minister of Tourism in the Government of the RoM 
- Ranko Krivokapić, Speaker of the Parliament of the RoM  
- Dragan Kujović, Deputy Speaker of the Parliament of the RoM 
- Rifat Rastoder, Deputy Speaker of the Parliament of the RoM 
- Dragan Šoć, MP in the Parliament of the RoM 
- Veselin Vukotić, Vice-President of the Privatisation Council  
- Petar Ivanović, Director of the Agency for Promotion of Foreign Investments  
- Branko Vujović, Director of the Agency for Economic Restructuring and Foreign Investments  
- Miomir Mugoša, Mayor of Podgorica 
 

 
Law on Tax Administration, Article 16, paragraph 1 

(1) Tax secret shall mean any information or datum about the taxpayer at the disposal of the tax 
authority, except for information and data: 

1) for which the taxpayer states in a written form that they are not considered as tax secret; 
2) that cannot be related to a particular taxpayer, and cannot be identified in any other 

manner; 
3) pertaining to the existence of tax debt if a mortgage, or fiduciary transfer of property right 

used as security has been registered in the public books; 
4) on registration of the taxpayer, FIN, name (firm) and principal place of business; 
5) value of immovable property. 

 

 
 

Although the data on property and income of public officials are public7, the resolution of 
the Tax Administration prevents the public to be informed whether and what amount of 
tax was paid on these grounds, which could serve to check the accuracy of declaration of 
assets submitted to the Commission for the Conflict of Interests. 
 

 
 
 

                                                 
7 www.konfliktinteresa.cg.yu 
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* Tax 
Administration 
denied access to 
information on 
tax records of 
disputed persons 
as unjustified 
since those 
information fall 
under those 
protected as tax 
secret by the 
special laws. 

 


