
 
 
 
 
 
 
 
 
 
 
 
 
 
 

4. LEVEL OF ENVIRONMENTAL 
POLLUTION  

 
 
 
 
 
 
 
 
 
 
 
 

Data on the pollution of environment by the Aluminium Plant (KAP) have been 
declared an official secret, and after filing a criminal complaint due to the violation of 
the right to access to information on the situation of the environment, the data were 

published on the web site of the line ministry. 
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CHRONOLOGIC SEQUENCE OF THE CASE 
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Privatisation Council  
 

Ministry for 
Environmental Protection 
and Physical Planning 

Request for information 
1 February 2006 

Response of the Council  
6 February 2006 

Complaint against the 
Council, 06 March 2006 

Administrative Court 
judgement 13 June 2006  

Resolution of Council upon 
judgement, 22 June 2006  

New complaint against  
the Council, 4 August 2006 

New Administrative Court 
judgement 19 Sept. 2006 

New Council Resolution upon 
judgement, 26 Oct. 2006 

Request for information 
20 February 2006 

Response of the Ministry, 
2 March 2006 

Complaint against the 
Ministry, 15 May 2006 

Administrative Court’s 
judgement, 10 Oct. 2006 

Resolution of the Ministry 
subsequent to the 
judgement, 1 Nov. 2006 

Request for information 
from CETI, 11 April 2006 

CETI’s response,  
19 April 2006 

Appeal to the Ministry,  
9 May 2006 

Response of the Ministry 
rejecting the appeal,  
13 June 2006 

Complaint to the Admin. 
Court, 20 June 2006 

Criminal complaint due 
to the violation of the 
right to environmental 
information,  
3 July 2006 

Publishing requested info 
on website, 3. July 2006 

Administrative Court 
judgement 7 Nov 2006 

 

Centre for Eco-
toxicological Testing 

Request: copy of the  Environment Study  used in the  
privatisation process for the KAP 

Request: copy of the 
Baseline Environment 
Study for KAP 
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4.1. Request for information on environmental pollution 
 

Response of the Privatisation Council (6 February 2006) 
on request for information submitted on 1. February 2006 

At the round table discussion 
on the Privatisation Strategy 
for Aluminium Plant 
organised by the Ministry for 
Environmental Protection and 
Physical Planning, held 
immediately before the 
privatisation, in July 2004, it 
was concluded that there 
were no precise data on 
the level of environment 
risk posed by KAP and no 
quality research done in 
the previous three years. 
It is certain, however, that 
KAP does pollute water, air, 
soil and basic foodstuff.  
 

Parts of the draft 
Environment Study for 
the Aluminium Plant were 
presented to the public, and 
the Minister for 
Environmental Protection and 
Physical Planning said that 
the final Study would be 
published following the 
privatisation. 
 

On 1st February 2006 MANS 
requested from the 
Privatisation Council a copy 
of the  Environment Study  
used in the privatisation 
process for the Aluminium 
Plant Podgorica. The 
Privatisation Council noted 
that the URS company, 
which was engaged in the 
privatisation, copyrighted 
the requested documents 
and thus they could not 
be publicised. 

 

* ”Having in mind that the URS company copyrighted the given 
documents, meaning that unauthorized reproduction or use by any 
person other than the one for whom it is intended is strictly 
forbidden, we hereby notify you that without prior consent of the 
URS company we are not able to deliver the same.” 
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4.2. Complaint against the Privatisation Council  
 

In the meantime, MANS examined the Consultancy Services Agreement in the KAP 
Privatisation Process and on 6th March 2006 lodged a complaint with the Administrative Court: 
 

Pursuant to the Conclusion of the Privatisation Council, the analysis conducted by the URS 
company, contained in the above document, is copyrighted and thus its use by any 
person other than the one whom it concerns is strictly prohibited. 
 

Considering this, the Privatisation Council deemed it to fall under the exceptions 
stipulated by Article 9 of the Law on Free Access to Information and claimed not to have 
the competence to decide on this matter. 
 

We believe that the requested information may not belong to the information envisaged by 
Article 9 of the LFAI, since the Consultancy Services Agreement in the KAP privatisation 
process signed on January 13, 2004, in the clause 3.7, Section II General Conditions of the 
Agreement, 4. Obligations of Consultants states that all documents compiled by the 
consultants are the property of the Montenegrin Agency for Economic 
Restructuring and Foreign Investments, i.e. the Montenegrin Government. 
Therefore, the requested documents cannot be copyrighted. 
 

Hence, I believe my request for access to information was unfoundedly refused by 
the conclusion of the Privatisation Council and thus I was denied my constitutional and 
legal right to free access to information. 
 

The very Constitution of the Republic of Montenegro guarantees the right to timely and 
full information on the status of the environment (Art 19 para 1). Hence, any 
restriction of environment data by any legal or physical person would be contrary to the 
Constitution. 
 

The right to environment information was clearly violated by the Conclusion of the 
Privatisation Council, which, pursuant to the Criminal Code Article 317, paragraph 1, invokes 
criminal liability, and thus we expect the Administrative Court to inform, ex officio, the 
Supreme State Prosecutor of possible criminal offence. 
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4.3. Administrative Court’s judgement upon the complaint against the Privatisation 
Council 
 
Three months later, on 13th June 2006, the Administrative Court abolished the 
Conclusion of the Privatisation Council on the grounds of violation of the administrative 
procedure, without elaboration whether the requested document should be publicly 
accessible or not.  
 

On 22nd June the Privatisation Council passes a new resolution by which access to 
information is denied on the same grounds, but this time in the form compliant with the rules 
of the administrative procedure. On 4th August MANS lodged another complaint contesting 
the legality of the resolution on the same grounds. 
 

On 16th October, the Administrative Court abolished the Council’s resolution saying 
that it was not explained which interests would be damaged in case of the publication of 
the requested documents and deemed that it was contrary to the Copyright Law for the 
documents of such nature to be copyrighted.  
 

After the court decision, the Council allowed access to information, but solely by inspection never 
undertaken1. 

 
 

Administrative Court judgement (19 September 2006) abolishing the Council’s document upon 
complaint filled on 4 August 2006 

                                                 
1 The experiences in the inspection of privatisation information are given in a separate section. 

* ”Assessing the above reasons, bearing in mind the provisions of Article 9, paragraph 1, bullet 
point 3 of the Law on Free Access to Information, the Court found that the defendant failed to 
explain which of the stated interests, i.e. commercial, economic, private or public, would be 
considerably endangered, since it is neither probable nor logical that allowing access to the given 
information would endanger all the above interests cumulatively. 
 

In addition, it is unclear and as deemed by the Court contrary to the Copyright Law that the 
analyses entitled “Assessment of Current State of the Environment” and “Environment Impact 
Assessment” could be copyrighted, i.e. present an “authors’ work”. Pursuant to Article 2, 
paragraph 1 of the said Law the authors’ work is defined as “an original creation of the author”, or 
the newly created value. 
 

By inspection of the material – Environment Impact Assessment, contained in the case file, we 
determined that the title – Copyright, features the following text “any unauthorized reproduction 
or use by any person other than the ones for whom intended is strictly prohibited”. In relation 
therewith, the Court is of the opinion that the access to information does not constitute 
reproduction or use since access to information may be exercised by inspection of the same within 
the premises of the authority which holds the same.” 
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4.4. Request for information to the line ministry  
 
On 20th February MANS requested the same documents from the Ministry for Environmental 
Protection and Physical Planning which responded not to be in possession of the 
requested information. 
 

 
Response of the Ministry (2 March 2006) on request for providing copies of the Environment 

Study for the Aluminium Plant submitted on 20 February 2006 
   
 

* ”…does not hold the requested document…” 



 32 

4.5. Complaint against the Ministry  
 

On 15th May 2006 MANS lodged a complaint with the Administrative Court claiming that 
from several reasons it is beyond doubt that the Ministry for Environmental 
Protection and Physical Planning, as a relevant authority, is to hold the requested 
documents.  

The Ministry must hold the requested information since it is the basis for operational 
activities of the Environment Protection Sector concerning the largest polluter in 
Montenegro, the KAP. 

The Ministry for Environmental Protection and Physical Planning, pursuant to Article 23 paragraph 3 
and Article 8, bullet point 17 of the Environment Law (Official Gazette of the RoM no. 12/96, 55/00) 
keeps a register of polluters, and thus has to hold information on pollution caused by KAP 
contained in the requested due diligence analysis.  
 

Furthermore, pursuant to Article 25 of the Environment Law, the Ministry keeps an environment 
information system which is to contain all environment data, including the data on domestic and 
foreign institutions and international organisations, and thus is obliged to hold the results of the 
due diligence analysis. 
 

Moreover, during the Aluminium Plant privatisation, the Ministry for Environmental Protection and 
Physical Planning organized a public debate concerning the state of the environment in the vicinity 
of KAP, during which the consultants engaged to develop due diligence presented the draft of the said 
document. Therefore, the Ministry was actively involved in the development of the due 
diligence, and hence it, as a competent authority, is impossible not to hold the final 
document. 
 

Pursuant to the Consultancy Services Agreement in the KAP privatisation process, signed on 13th 
January 2004, item 3.7 in the Section II General Terms of the Agreement, 4. Consultant’s Obligations, 
all the documents compiled by the consultants are the property of the Agency for 
Economic Restructuring and Foreign Investments, or the Government. 
 

Pursuant to Article 26 of the Environment Law (Official Gazette of the RoM no. 12/96, 55/00) all 
public bodies in possession of due diligence analysis and any other document referring to 
environment pollution by Aluminium Plant, were obliged to forward them to the line 
Ministry, which is undoubtedly the Ministry for Environmental Protection and Physical 
Planning. 
 

The Ministry is obliged to make public the requested information, as envisaged by Article 
19 of the Constitution of the Republic of Montenegro stipulating that any person has the right to 
timely and complete information on the state of the environment, as well as in Articles 1, 3, 6 and 8 
of the Law on Free Access to Information. 
 

Moreover, pursuant to Article 7 items 11 and 12 of the Environment Law (Official Gazette of 
the RoM no. 12/96, 55/00) environment data are public, and everyone has the right to information on 
the state of the environment and to participate in making decision whose implementation might have 
adverse effect on the environment, while the Republic is obliged to secure timely and complete 
information on the state of the environment. Article 28 of the Environment Law says that the data 
on the state and quality of the environment and pollutant emissions are public and that no one has the 
right to hide them or in some other manner make them publicly inaccessible. 
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4.6. Administrative Court’s judgement upon the complaint against the Ministry and 
the subsequent resolution 
 
On 10th October the Administrative Court passed a judgement by which it abolished the 
resolution of the Ministry on the grounds of the violation of the administrative procedure, without 
any interpretation of the application of the Law on Free Access to Information. 
 

On 1st November, the Ministry passed a new enactment by which it reiterated the claim of 
not being in possession of the requested document. 
 

 
 

Daily “Vijesti”, 9 February 2006 

 
 

Daily “Vijesti” - MANS ACCUSED GOVERNMENT 
INSTITUTIONS OF PROTECTING OFF-SHORE COMPANIES 
AND VIOLATING CONSTITUTION IN THE KAP CASE 

 

TO THE DOCUMENTS VIA COURT 

* ”Even if the claims of the Council were true, i.e. if the URS copyrighted the 
documents, the responsible persons should have warned them that hiding data on the 
state of the environment constitutes a criminal offence. The real question is what 
might the motifs of the individuals from the Ministry and the Council be to violate the 
Constitution and a number of laws endangering the public interest to protect the 
interests of some off-shore companies- said Calovic.” 
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4.7. Request for information from the Centre for Eco-Toxicological Testing of 
Montenegro 
 

 
 

On 11th April 2006 MANS 
requested from the Public 
Institution Centre for Eco-
toxicological Testing of 
Montenegro (CETI) a copy of 
the Baseline Environment 
Study for KAP. 
 

Pursuant to the internal 
Regulation concerning the 
Business Secret, CETI rejected 
the request by declaring the 
document a business secret 
with the explanation that it 
would considerably endanger 
their commercial and economic 
interests. 
 

On 9th March MANS filed a 
complaint with the line 
Ministry referring to the 
Constitution which guarantees 
the right to timely and 
complete information on the 
state of the environment, and 
the interest of the public to 
know exceeds the commercial 
and economic interests of the 
Centre, while the internal 
Regulation of the Centre may 
in no way have supremacy over 
the Law and the Constitution. 
 

The Ministry for 
Environmental Protection 
rejected the complaint 
deeming the Resolution of the 
Centre to be lawful. 
 

On 20th June MANS lodged a 
complaint with the 
Administrative Court and five 
months afterwards the Court 
abolished the Resolution. 

* ”The Network for the Affirmation of NGO Sector- MANS from 
Podgorica is denied access to information/document "Baseline 
Environment Study for KAP", because disclosure of the 
information would endanger commercial and economic interests 
of the Centre.” 

 

* ”Article 4, paragraph 1, item 3 of the Rules of Procedure on 
Business Secret of the Centre defines that a business secret 
implies reports on the samples that must be exclusively sent or 
communicated to the party that ordered the analysis.” 
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4.8. Criminal complaints due to the violation of the right to environment information 

On 3rd July 2006 MANS filed a criminal complaint against Nada Mugoša, Deputy Minister for 
Environmental Protection and Physical Planning and Ana Mišurović, Director of the Centre for 
Eco-Toxicological Testing for withholding the data on the state of the environment and 
the phenomena necessary for environment risk assessment and undertaking 
measures to protect lives of people and public health thus committing a criminal 
offence of the violation of the right to environment information. 
 

Daily “DAN”7 July 2006 - DUE TO GROUNDED SUSPICION THAT VIOLATING 
THE CONSTITUTION AND LAWS THEY DENIED THE ENVIRONMENT DATA 

 

CRIMINAL COMPLAINTS AGAINST NADA MUGOSA AND ANA 
MISUROVIC 
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The criminal complaint stated 
the grounds for allegations 
against Nada Mugoša, as the 
Deputy Minister for 
Environmental Protection and 
Physical Planning and Ana 
Mišurović, as the Director of the 
Centre for Eco-Toxicological 
Testing, that they have, 
knowingly and intentionally, 
contrary to the Constitution, the 
Law on Free Access to 
Information and the 
Environment Law, withheld 
the documents containing 
information on pollution 
caused by Aluminium Plant, 
the largest polluter in 
Montenegro endangering 
the lives and health of 
people, thus committing the 
criminal offence of the 
violation of the right to 
environment information 
pursuant to Article 317, 
paragraph 1 of the Criminal 
Code. 
 

The prosecutor was made 
aware of the fact that the 
Aluminium Plant was one of the 
main sources of income for the 
Centre for Eco-Toxicological 
Testing and thus there were 
grounds for suspicion that Ana 
Mišurović committed a criminal 
offence of the violation of the 
right to environment 
information with the aim of 
protecting the interests of 
own clients, i.e. financiers. 
 

By the end of 2006, six 
months after having filed 
the complaint, we received 
no information of any action 
taken by the prosecutor 
upon the complaint. 

Daily “Vijesti”4. July 2006 - MANS FILED CRIMINAL COMPLAINTS 
AGAINST NADA MUGOSA AND ANA MISUROVIC 

 

“CALOVIC: THEY KNEW THEY WERE BREAKING THE LAW” 
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4.9. Publication of the information 
 
 
 
 
 
 
 
 
 
 

 
 

Act of the Ministry for Environmental Protection and Physical Planning dated on 30 June 2006, 
delivered to MANS on 6 July 2006 

 

In the meantime, the requested study was published at the Ministry’s website; we 
were notified of the same by a letter signed by the Deputy Minister Nada Mugoša as of 
30th June 2006, and which was delivered to us on 6 July 2006, three days after having 
filed the criminal complaint against her. 

 

* “…the information is available at the website of the Ministry for Environmental Protection 
and Physical Planning (www.mepp.cg.yu )” 
 


