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5. BAN OF ACCESS TO INFORMATION

The law prescribes that access to information can be restricted only if its disclosure would
significantly imperil national security; defense and international relations; public security;
commercial and other economic private and public interests; economic, monetary and foreign
exchange policy of the state; prevention, investigation and processing of criminal offences;
privacy and other personal rights of individuals; and the procedure of processing and adoption of
official enactments.

The law prescribes also that access to information is banned only if the publishing of information
would cause damage overriding the public interest for the disclosure of that information.

The fact that separate regulations governing the issues of state and business secret,
and the protection of data on personalities have not yet been adopted, and that some
laws adopted before the Law on Free Access to Information classify certain types of
data as secrets also represents a significant problem.

Many institutions have tried to restrict access to information of public interest quoting exceptions
prescribed by the Law, and not explaining the manner in which disclosure of the requested
information would imperil other interests.

Court practice has confirmed that institutions have an obligation to perform the
legally prescribed harm test, so that decisions by which access to information was
banned based on exceptions prescribed by the law, in cases when institutions
ignored the obligation to assess whether the public interest to know overrides the
interests that could be imperiled by disclosure of information, were annulled.

Law on Free Access to Information, Article 9
! Access to information is banned if its disclosure would significantly imperil:

' 1) national security, defence and international relations, through:
i - information of security-information and intelligence agencies for national security;
- information of the military-intelligence services;
- information on operations of the armed forces;
- information on objects, installations and systems that are used exclusively in defence of
the country;
- information important for work of international courts, international invesigation bodles
and other international bodies and organizations;

2) public security, through:
! - information relating to public danger and state of emergency;
- information relating to security of individual, people and material goods;
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3) commercial and other economic private and public interests, through:
- information relating to financial, monetary or commercial affairs of the state with other
states, international organizations or other legal and physical persons;
- information representing a business secret;
- information included in the special law on secrecy of data;

4) economic, monetary and foreign-exhange policy of the state, through:
- information on national economy, financial policy initiatives, operative plans and
economic policy documents;
- information on capital market and financial market;

5) prevention, investigation and processing of criminal offences, through:
- charges submitted to bodies competent for revealing and prosecuting criminal
offenders, which include data relating to preparation and execution of criminal offences
and their perpetrators;
- information of witness protection;
- information on perpetrators of criminal offences who are minors;
- information relating to the investigation procedure;
- information relating to struggle for prevention of organized crime, operative plans and
specialized groups for prevention of organized crime;
- information relating to prevention of money laundering and financing of terrorism;

6) privacy and other personal rights of individuals, except for the needs of court or
administrative procedure:
- information on the private life of a party and a witness in a procedure, on victims and
persons injured by a criminal offence, as well as data on the convicted persons;
- data included in personal and medical files of persons, results of psychiatric
investigations, psychological tests and personal abilities tests;
- information relating to determining of parental right, adoption of a child and other.;
- information on employment, salary, pension, assistance for material securing or other
social allowances for persons;
- information on the telephone number, permanent residence of a person or his/her
family, if s/he required from the competent body to keep these data secret for resons of
a grounded belief that his/her or the security of his/her family is threatened;

7) procedure of processing and passing of official enactments, through:
- information including views relating to negotiations of public authority bodies
which are under way;
- information which is being processed, or information that does not have the form
of an official enactment, except for the law and other general enactments.

Interests from paragraph 1 of this Article are significantly threatened if damage
caused to them by disclosure of information would override the public interest for
disclosure of that information. te informacije.
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Case study 4: Business secret

MANS asked from the Agency of Montenegro for Economic Restructuring and Foreign
Investments (APPSU) Contracts on privatization of the most important companies: Aluminium
Plant Podgorica, Ironworks, Telekom and Jugopetrol and of all the annexes to these contracts.

APPSU refused the request of MANS with the explanation that ,disclosure of this
information — contracts would significantly imperil the commercial and other
economic, private and public interests™.

Republika Crna Gora NVO - V1L AsrdN D -
AGENCIJA CRNE GORE ZA PRESTRUKTURIRANJE sros, 06 (126 - 129 odgouo?
gll_?olj\_lﬁl_IEDE | STRANA ULAGANJA PODGORICA, 2 -OA 9006, -

Podgorica, 24. januar 2006. godine

Na osnovu &lana 9. i 18. Zakona o slobodnom pristupu informacijama («Sl.list RCG» br.
68/05) Agencija Crne Gore za prestrukturiranje privrede i strana ulaggnja donosi

RJESENJE

Access to information — contracts on the sale of ,Ironworks" Niksic, ,,Aluminium

Plant" ,Telekom", ,Jugopetrol" and all the annexes is not allowed because

disclosure of this information - contracts would imperil significantly commercial
and other economic, private and public interests."

< » IZ Fodgorice, podnijela je Agencii Crne

Gore za prestrukturiranje privrede istrana ulaganja dana 18. januara 2006.godine

zahtjev za dostavljanje informacije kojim se traZi dostava kopija ugovora o prodaji
«Zeljezare Nik$ié», «KAP-a», «Telekom-a», «Jugopetrol-a» i svih aneksa.

»The above mentioned request cannot be granted i.e. access to information —
contracts with all the annexes is not allowed because their disclosure would
significantly imperil the commercial and other economic, private and public
interests, since this information — contracts and annexes represent also a
business secret as they explicitely state.

Disclosure of this information — contracts and annexes would cause damage for
contracting parties overriding the public interest for their disclosure. ,

Na osnovu izloZenog odlu€¢eno je kao u dispozitivu rjesenja.

Uputstvo o pravnom sredstvu: Ovo rjesSenje je konac¢no i protiv njega se moze

pokrenuti upravni spor tuZbom kod Upravnog suda RCG u roku od 30 dana od dana
dostavljanja rieSenja.

Dostavijeno:

- MrezZi za afirmaciju nevladinog sektora
- U spise predmeta

ala

Decision of APPSU from January 24 2007
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By its complaint from February 23 2006 MANS disputed the decision of the Agency:

Restriction of access to information, in every concrete case, must be preceeded by a harm test
of publishing of a particular information, i.e. determining whether the disclosure of the requested
information will cause damage to a certain protected interest overriding the damage to public
Interest caused by non publishing of that information. Harm test of publishing of information is
done by virtue of an office, which means that the cost of proving will be born by the public
authority body conducting the procedure.

The decision of the Agency for Economic Restructuring and Forejgn Investments does not include
proofs that this institution conducted a harm test in the procedure of passing the decision....

The Administrative Court annulled the decision of the Agency for it did not include an
explanation on why the contracts on privatization represent a business secret.

The Court stated that “the notion of a business secret has not been explained in this
concrete case”, and that “the circumstance that the contracting parties agreed to
“protect their contracts from public disclosure”, by itself is not a sufficient rason for
refusal of the request of the accuser for access to information, since the parties
cannot make contracts whose provisions would be contrary to the positive
regulations.”

"Through insight into the disputed decision it was determined that it does not include
reasons on which the decision of the defendant is based, i.e. an explanation why the
subject contracts on the sale of companies represent a business secret. Also, the notion of
a "business secret” in this concrete case was not explained either. The circumstance that
the contracting parties agreed to make their contract "protected from public disclosure”, by
ftself is not a sufficient reason for refusing the request of the accuser for access to
Information, since the parties cannot make contracts whose provisions would be contrary
to positive regulations.”

- = = -
Sa izloZzenog, a na osnovu ¢lana 37. stav 1. Zakona o upravnom sporu,
odluceno je kao u dispozitivu.

UPRAVNI SUD REPUBLIKE CRNE GORE
Podgorica, dana 13.06.2006.godine

ZAPISNICAR PREDSJEDNIK VIJECA
Rajka Milovi¢,s.r. Gordana Pot,s.r.

Verdict of the Administrative Court from June 13 2006
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According to the verdict of the Administrative Court the Agency passed a new decision by
which againt, on the same grounds, access to information is banned. The very
enactment of the Agency explained in detail the reasons for which the documents were

R P H H R N | e ol el la 'y 'y

,The notion of a ,,business secret" in this concrete case is represented by data and facts included in
the above mentioned contracts and annexes relating to financial, monetary, commercial and other
affairs whose disclosure, i.e. communication to third parties without consent of the foreign partner
could have harmful consequences for the local contracting party — the Government of the Republic
of Montenegro and the republican funds, for the foreign partner could in that case terminate the
contracts and ask an enormous indemnification in the form of compensation for damages and lost
PIrofit.

As it is well known, foreign investors — partners in the above quoted contracts are renowned forejgn
companies that have the same or similar contractual arrangements in many countries so the
disclosure of the content of the above mentioned contracts (financial, marketing, commercial and
other data) to third parties could imperil their current arrangements in those countries in the sense
of insistance of their contractual partners on the review of the existing arrangements, in the sense
of their improvement (analogously to the contractual arrangement with the Aluminium Plant) which
could cause great material expenditures for the foreign partners.

Therefore, for these reasons foreign partners insisted on the ,business secret" and domestic
partners (the Governement of RoM and the republican funds) along with their arguments accepted
this as well as a contracual obligation, which means that the domestic patners on their side ,,have
nothing to hide" but strictly respect the contractual obligations and protect the interests of the
foreign partner, and thus also their own interests."

Kao 5o je poznato u pravu ugovor je "zakon meaedju L:g_cyornim
stranama”, ukaliko nije u suprotnaosti sa pozitivho praviim prepisima.

,Thus, having in mind the above it is clear for which reasons access to information -
contracts is not allowed— because the harm caused to contractual parties by their disclosure
would override the public interest for their dislosure."

=TT - C = = ESEna.
Uputstvo o pravnom sredstvu: Ovo rieSenje je konadno i protiv njega

se moZe pokrenuti upravni spor tuzbom kod Upravnog suda RCG u
reu od 30 dana od dana dostavljanja rjedenja. e

D YRART ORS |
DOSTAVLJENG ﬁj@h.?/

- MreZi za afirmaciju neviadineg
Decision of the Agency from June 21 2006
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MANS disputed this decision of the Agency by a complaint to the Administrative Court
which states the following:

.. The decision does not state the legal grounds for proclaiming of a business secret but

only gives the statement of the Agency Director on what could happen in case of the
contract disclosure without any proofs that this would cause damage to the investor and that it
would override the public interest to know.

Namely, assessments of the Agency Director that the disclosure of the data could cause great
material expenditures for the foreign partner and that the foreign partner "could terminate these
contracts and ask enormous indemnification” are not facts but represent only a subjective
experience of the possible consequences of the contracts disclosure.

Obviously the Agency did not conduct a harm test, for the decision does not include a single
statement showing that the interest of citizens to know how their property was sold was taken
into account, but the Agency only and exclusively dealt with the investors’ interests ...

The Administrative Court annuls againt the decision of the Agency, for the
explanation of the decision does not state, nor do the documents of the case include
proofs that the disclosure of the requested information would cause damage to the
commercial, economic, private and public interests significantly overriding the public
interest for disclosure of the requested documents. The Court ordered the Agency to
pass a new decision grounded in the law, taking into account the objections from the

verdict.
Medjutim o obrazioZenju osporenog rjedenja se ne navodi, nith u spisima
predmeta ima dokaza za to da su u smisiu stava 3 odredaba <lana 9 Zakona o
slobodnom pristupu informacija, utvrdijene &injenice, da bi po komercijalne,
ekonomske, privatne | javne interese nastala sSteta znaljano vedca od Stete po jawvni
int s za objaviljivanje traZenih dokumenata. Samim tim obrazloZenje osporenocg
riesenja nije dato u skladu sa odredbama &lana 18 stav 3 Zakona o slobodnom
pristupu informacijama i €lana 203 stav 2 Zakona o opStem upravnom postupku.

Iz spisa predmeta nesporno se utuvrdjuje da je raskinut ugovor o privatizaciji
;Chgzarc kaji je bio zakljucen sa fimrmom Midlend. Kod te cinjenice nejasno je zbog
Cega tuZiocu nije dozvoljen pristup ovom dokumentu, jer u konkretnom slucaju ni
jedna ugovorna strana ne bi mogla da trpi bilo kakvu 3tetu. S toga po nalaZenju
Suda nema razloga da se tuZiocu ne dozvoli pristup tom dokumentu.

Neprihwvatljivi su navodi tuZenog da su predmetni ugowvori "poslovna tajna™,

.In a repeated procedure, the accused body will take into account the objections

from this verdict (Article57 of the Law on Administrative Procedure) and pass a new
decision based on the law."

=

TOZITOTTT O Jo toZac oaustac od dnela tuzZDe ROoJim Je Da=Zlo dostaviharge
kopije kupoprodajnog ugowvora o privatizaciji Kombinata aluminijuma - Podgorica,
zajedno sa aneksima tog ugovora, to je Sud u smislu lana 20. ZUS-a odiufio kao u
stavu IT izreke presude.

Sa izloZzenog, a na osnowvu Slana 37. stav 1. i Slana 33. stav 2. Zakona o
upravnom sporu, odluéeno je kao u dispozitivu.

UPRAVINI SUD REPUBLIKE CRNE GORE
Podgorica, 10.03.2007. godine

Zapisnicar, PREDSIEDNMNIK WIIECA,
Marina Nedowvid,s.r. Gordana Pot,s.r.

Verdict of the Administrative Court from 10 March 2007
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After the verdict, the Agency submitted a decision by which it rejects the request of
MANS with the explanation that it does not hold the copies of the requested
contracts.

MM F PRESTRL KTURLIEADNA
I ¥

VA S b Podgorice R jaem T

e > B i 2t v
" [ L] o, 20

- . e trlase A P

: shossisen Potgnrics § wlugop

i

neoadleFEnot

»The sale contract for , Telekom" AD Podgorica is found with the sellers of shares i.e.
the Government of the Republic of Montenegro and the Employment Agency of
Montenegro.

The sale contract for ,Jugopetrol" AD Kotor is found with the sellers of shares i.e. the

Republic of Montenegro, the Pension Fund of the Republic, the Employment Agency
of Montenegro and the Development Fund of Montenegro.™

Decision of the Agency after the verdict of the Administrative Court from March 4 2007

On June 6 2007 a complaint was lodged against this decision of the Agency too, and

the verdict has not been passed yet, so that 20 months after the submission of the
request for information the case is still under way.
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Case study 5: State secret

The National Security Agency refused to make public the data on the number of persons who
were tapped and surveilled in 2005 by the Agency, stating that it would significantly
endanger national security.

NVO-M A N S-

Republika Crna Gora w06 [l - UG og=vor

AGENCIJA ZA NACIONALNU BEZBJEDNOST PODGORIC 28-05,0006:
Broj:_J > B2
Podgorica, )o Y, , 2006. godine

Agencija za nacionalnu bezbjednost, u postupku po zahtjevu MreZe za afirmaciju
nevladinog sektora — MANS, iz Podgorice, radi pristupa informacijama, na osnovu
¢lana 18 stav 1 Zakona o slobodnom pristupu informacijama (»Sl.list RCG«, br.
68/05),donosi

RIJESENJE

O d b ija se zahtjev MreZe za afirmaciju nevladinog sektora — MANS, iz Podgorice,
Stari Aerodrom, zgrada Celebi¢ 1I/9, kojim traZe kopiju akta koji sadrzi informacije o
tome nad kolikim brojem osoba je Agencija za nacionalnu bezbjednost u 2005.
godini sprovodila mjere pracenja i prisluskivanja.

Obrazlozenje

Mreza za afirmaciju nevladinog sektora — MANS, iz Podgorice, podnijela je Agenciji
za nacionalnu bezbjednost 17.03.2006. godine zahtjev za dostavljanje kopije akta
koji sadrZ informacije nad kolikim brojem osoba je Agencija za nacionalnu
bezbjednost u 2005. godini sprovodila mjere pra¢enja i prisluskivanja.

Zahjev se odbija u skladu sa ¢lanom 9 stav 1 tacka 1 Zakona o slobodnom pristupu
informacijama koji propisuje da se pristup informacijama ogranitava ako bi se
njihovim objelodanjivanjem zna&ajno ugrozila nacionalna bezbjednost. Posebne
izviedtaje o pojedinim poslovima iz svog djelokruga rada Agencija, u skladu sa
¢lanom 43 stav 3 Zakona o Agenciji za nacionalnu bezbjednost ( »Sl. list RCG«,
br.28/05), podnosi na njihov zahtjev nadleznom radnom tijelu Skupstine, koje vrSi
parlamentarnu kontrolu rada Agencije.

Na osnovu izlozenog odluceno je kao u dispozitivu rjeSenja.

PRAVNA POUKA: Ovo rjesenje je konacno i protiv njega se moZe pokrenuti
upravni spor tuzbom kod Upravnog suda Republike Crne Gore.

Dostavljeno:

- MANS-u

- uspise predmeta
- ala

N
N INVETS

Decision of the Agency for National Security from 28 March 2006
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Allegations from the MANS’ complaint against the NSA filed on April 27 2006

"... The Decision of the National Security Agency is unlawful since publicising the number
of persons being tapped and surveilled may not endanger the performance of Agency
duties, nor jeopardize the security of the persons and the state, since the request was
not for the disclosure of any names, the reasons why the NSA did this, nor the data on
the employees who exercised the duties within the scope of competences of the Agency.

NSA is obliged to publicize the requested information; the public is entitled to be
informed about the number of tapped and surveilled persons as it is one of indicators of
the Agency operation and an indicator of its efficiency and scope of activities.

Considering that, for the exercise of its activities, the Agency spends budgetary
resources, the interest of the public to know in what manner the taxpayers’ money is
being spent and whether the scope of the activities corresponds to the total amount of
funds spent is unquestionable.

Even if the requested document would contain information that might endanger national
security, the Agency would still be obliged, pursuant to Article 13, paragraphs 2, 3 and
4, to enable access to information after deleting the part of information that is restricted.

... In the decision of the Agency there is no evidence that this institution conducted any
test of harm in the procedure of passing the decision...”

".... By the request for information we did not ask for the publication of the names of
individuals employed with the Agency, which would affect both the operation of the
Agency employees and their personal security, and thus the security of the state. We
only asked for the number of employees financed from the budget, and every citizen has
the right to know how taxpayers’ money is spent including the NSA, which is a state
Institution and whose employees are on the budget payroll.

Also, the request did not refer to the number of the associates of the Agency, just
permanent _staff, i.e. persons for whom wage contributions and taxes are pard.
Considering that, pursuant to the new Law, the Agency was separated from the Ministry
of the Interior, it is obliged to pay taxes and contributions for its employees, and thus
the persons in public bodjes in charge of accounting and control of taxes and
contributions payments as well as the bank through which the payment of salaries is
performed have the information on the exact number of employees with the are to be
kept as a state secret, and this information is already possessed by officers outside the
Agency, there is not a single reason why this information may not be public.

Furthermore, pursuant to the Law on the NSA, some of the Agency posts are occupied
through public announcements of vacancies as envisaged by the Law on Public Servants
and State Employees, and thus the Agency was obliged at least to make that information
public....”
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Upon the complaint filed by MANS, the Administrative Court organised an oral hearing four
months after the complaint had been filed.

MINUTES FROM THE MAIN HEARING (Translation)

Plaintiff: Network for the Affirmation of the Non-governmental Sector — MANS

Defendant: National Security Agency

This hearing is public.

Litigants have no objections to the composition of the panel of judges.
The reporter presents the facts from the file.

The plaintiff’'s representative confirms the complaint adding:

By no means could have the requested data indicate the potential and the capabilities of material
resources of the NSA since the Agency was not requested to provide information regarding how
many people could have been tapped and surveilled potentially which would indicate their
capabilities, but how many were actually surveilled in 2005. The material resources of the Agency
are defined in the Budget Law which is publicized in the Official Gazette of the Republic of
Montenegro and thus our request did not either relate to that aspect and in that sense we
believe that this section of the response to the complaint is irrelevant.

In its response the Agency states which institutions monitor the legality of its operation whereas
in our request we never questioned the legality of its operation neither did the complaint refer to
that aspect, and we have not either been assessing the democratic capacities of the National
Security Agency, as is stated in the rationale, or in any other manner question whether it is
lawful to perform surveillance and tapping of individuals but we asked solely for the information
on the number of people surveilled last year and thus we deem that this section of the response
to the complaint is also irrelevant.

The third segment of the response to the complaint is also irrelevant since there the Agency
refers to Article 18 of the Law which is again not within the scope of our interest here since we
do not contest the Agency’s resolution regarding the inspection into secret files kept by the
Agency, which is the area regulated by Article 18 of the Law on National Security, but we solely
request the number of surveilled and tapped persons last year.
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The last thing we find significant for the complaint is the section where the Agency states that
our request was dealt with according to their free assessment which is directly conflicting Article
9 of the Law as referring to Article 3 of the Law, and the Agency has again not submitted
evidence in response to the complaint regarding whether it has conducted the test of harm
whether the disclosure of the requested information might endanger national security. Thus, in
its response to the complaint the Agency clearly showed that it was not led by any law but states
that there is no law to regulate the issues relating to protection of secret data which implies that
according to own judgment, contrary to Law on Free Access to Information, it unlawfully refused
our request.

It submits to the court the resolution of the Commissioner for information of public interest of
Serbia dated 22.12.2005 where it is clearly explained why the information agency of Serbia has
to publish data on the number of persons tapped during the year 2005, since publishing of such
data is of public interest. Also the court was submitted the resolution of the Supreme Court of
Serbia relating to this matter.

Responding to the complaint, the defendant’s attorney confirms the written response, adding:

Deciding upon the request submitted by MANS, the Agency passed the disputed resolution
pursuant to Article 9, paragraph 1, item 1 of the Law on Free Access to Information, referring to
Article 16, items 1 and 2 of the Law on Free Access to Information enlisting the information with
restricted access where the information possessed by the intelligence and security agencies in
charge of national security is heading the list. Since Article 16 of the Law on NSA obliges the
Agency to keep records and collections of data gathered pursuing the activities of the Agency,
the register of data, records of the use of secret means and methods of data gathering and the
documents contained therein are a state (not an official or business) secret and are classified as
strictly confidential, considering that such data fall into the category of secretly gathered data,
that the application of means and methods for secret data gathering is established when the
required data may not be obtained otherwise and that the application of these measures needs
to be approved for each individual case. Even in the case of parliamentary oversight over the
operation of the Agency performed by the Parliament of Montenegro through its relevant bodies,
Article 44 of the Law on NSA envisages written obligation of keeping the state, official and
military secret acquired in the course of their oversight for members of the relevant body.

Clarifying the allegations stated by the plaintiff, he added:

Considering that these are the data still having operational value and as such may be abused I
deem it justified to classify as confidential the request for data since through interference of the
Agency in performing its tasks it directly or indirectly may lead to endangering national security
which is the main task of the National Security Agency.

Considering that the Budget Law was published in the Official Gazette the data on allocated
funds for the National Security Agency is publicly available, even broken down into separate
items.
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As for the test of harm, the Law on Free Access to Information does not recognise such a test,
but this term might have been encountered only at events discussing the application of this Law,
and it implies the duty of the body when acting pursuant to the Law in passing the resolution to
assess whether publishing the information is in public interest, whether that requested
information is subject to restrictions referred to in Article 9 of the given Law and whether it is the
information referred to in Article 10 of this Law.

Considering that the requested information is state secret we thus believe they are subject to
restrictions referred to in Article 9 of the Law, and not the type of information referred to in
Article 10 of the Law, and thus the Agency refused the request of the plaintiff believing that
publishing of the requested information would cause considerably greater harm than is the
interest of the public for publicising the information.

In that sense the defendant’s attorney submits the confirmation of the National Security Agency
ref.no. 250-02-6322/06 as of 6 October 2006.

The Court hereby passes the following
DECISION
The confirmation provided by the National Security Agency is inspected.

The plaintiff's representative: Never requested inspection of the records of data maintained by
the Agency, just the number of persons which may possibly not have any operational value, as is
stated by the defendant’s attorney and as such may not be abused to whatsoever purpose.
Above all we contest that publicising the number could interfere with the performance of any
duties of the Agency, as argued by the defendant’s attorney. Also, when it comes to the
requested data they are only to show the efficiency in spending of budgetary resources, and the
amount of funds allocated is available in the Budget Law, but not the manner in which the funds
are spent.

We contest the allegations that the term “test of harm” has not been regulated since Article 9
paragraph 2 refers expressly to this.

The plaintiff points out that they never requested the inspection of records, nor the data from
the register or any other operational data of the Agency, neither the number of persons
surveilled this year, but just a figure, the number of those surveilled and tapped last year which
by no means may endanger national security.

The defendant’s attorney points out that the register of data contains records, including secretly
gathered data containing the requested information.
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The plaintiff's representative points out that pursuant to the Law on Free Access to Information,
Article 13, paragraphs 2, 3 and 4 the Agency was obliged to enable access to requested
information after deletion of the data which are a state secret, meaning that even if this
information is contained within the register of their data they could have deleted everything else
and just leave the numbers in the list which would show the number of people which were
surveilled and tapped, and such list numbers could by no means be the state secret, neither has
the Agency proven that such list numbers are state secret.

The defendant’s attorney underscores that the plaintiff takes the liberty to contest the right of
the official authority to classify certain type of document as a state secret whereas in own
presentation draws assessments and conclusions regarding what might and what might not be
the state secret. Considering the highly specific nature of operation of the Agency, it is unable to
provide more detailed explanation of the procedures it conducts to be able to explain why certain
data has operational value in order not to jeopardise the ongoing actions.
The litigants have nothing to add.

FINAL PROPOSALS OF THE LITIGANTS
The plaintiff's representative propose the court to abolish the disputed act and order access to
requested information, and as for the request to impose the maximum fine to the defendant the
representative of the plaintiff declared they are renouncing this request.
The defendant’s attorney proposes the court to dismiss the complaint as ungrounded.
The hearing ended in 10:55 AM
The court shall pass the judgement within the statutory deadline.

The minutes have been dictated aloud.

The litigants have no objections and sign the minutes.

Minutes from the main hearing from 17 October 2007
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The Administra!tiv_e Court does not pronounce judgements at the oral hearing sessions, but
passes therp within the _statutory deadline of 8 days. The judgement abolishes the resolution
of the National Security Agency and orders to pass a new, lawful resolution.

NWO-M A N S$-
UPRAVNI SUD REPUBLIKE CRNE GORE o fEZig‘?/IF(r 78
U. broj 558/2006 ponert s ARG I00E,

U IME NARQDA

Upravnl sud Republike Crne Gore; U vijeéu sastavijenom od sudija Viadimira
Radulovica, kao predsiednika vijeda, Voiina Lazovica | Biserke Bukvi¢, kao clanova
vijeda, uz ufeste slufbenika Suda Rajke Milovié, kao zapisni¢ara, riesavajud upravni
spor po tuzbi tufloca Mrefe za afirmaciu neviadinog sektora - MANS iz Podgorice,
koju zastupa zakonskl zastupnik Vanja Calovit, protiv rjeSenja tuzenog Agenclie za
nacicnalnu bezbjednost RCG - Podgorica, broj 250/02-1678/2 od 28.03.2006. goding,
zastupanog po punomodniku Katarini vujovic, nakon odrzane usmene javne rasprave,
uz prisustvu stranaka, dana 19.10.2006. gadine, donio je

PRESUDU

"...abolishes the resolution of the National Security Agency...”

ObrazloZene

Osporenim rjegenjem odbijen je zahtjev tuioca, kojim je trazio kopiju akta
kol sadr| informacije o tome nad kolikim brojem osoba je tuZeni u 2005. godini,
sprovodio miere pracenja i prisluskivanija.

Tullac u twFbl i rijedl na usmenoj -aspravi osporava zakonitost riesenja
tuZenog. Smatra da je osporeno rjggenie nezakonito, jer se objavijivanjem informacije
o broju osoba koje su pracene | prisluskivane ne moze dovesti u opasnost izvrienje
posiova Agenije, nitl ugroziti bezbijednost lica i Driave, kag ni otkriti potencijal
funkcionisanja Agencije, pofto zahtjevom niijesy trazena imena lica koja su pracena |
prisiukivana, kao ni koliko je lica Agencija U moguénosti da prati | prisluskuie,
razlozi iz koiih je to ANB radila, niti podaci ¢ shiZbenicima kaji su vriili te poslove.
Traiene infarmacije predstavijaju jedan od sumarnin pokazatelja rada Agencije |
indicator eflkasnosti i obima njenog rada, pa javnost ima pravo da zna koliki je braj
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5. Ban of access to information

prisluskivanih | pracenih lica. Takotie, nesporan je Interes javnosti da zna na koji se
nadin trafi novac poreskih obveznika i da li obim aktivnosti Agencije korespondira sa
ukupnim lznesom utrosenih sredstava, TuZeni je bio duzan da omogudi pristup
tra¥enim informacijama &ak | kada bl u dokumentu U kojem se nalaze bili podaci koji
mogu ugrozitl nacionalnu bezbjednost, nakon brisane dijela dokumenta kojem je
pristup ograniten. Dalje mavad| da nema dokaza da je tufen| proveo test stetnost U
postupku doncsenja riesenja, 4. utvrdio da li ¢e objavljivanjem traZene Informacije
po odredjeni zasticeni interes nastat] Steta znadajno veca od Stete po javni interes
zhog neobjavijivania te informacije. Konatno prediaze, da Sud ponist osporeni-akt |
nalo¥l tusehom da omoguél pristup trazenim informacijama.

Tugeni organ u odgovord na hiFbu | na usmenoj raspravi preko 5v0g
punomacnika, |sti¢e u bitnom da je osporeno rjeSenje zakonito, jer je zasnovana na
odredhama ¢lano 9. stav L. tadka 1. Zakona o slobodnom pristupu informacijama u
vezl sa dlanam 16, stav 1. | 2. Zskon o agenclji za nacionalnu bezbjednost. Evidencije
primjene metoda i sredstava tajnog prikupljanja podataka predstavijaju “drzavnu
tajnu” | zavedene su U dielovodniku napiseg nivoa mjnostl "strogo povierljivo”, o
#ernu kao dokaz prilaze potvrdu br. 250-02-6322/06 od 16.10,2006. godine.Ukazuje
da i u sluéaju parlamentarne kontrole rada Agencije koju vral Skupstina RCG, preko
nadlefnag radnog fijela, njegovl tlanovi potpisuju pismenu izjavu o obavezi ¢uvania
drzavne tajne do kaje dodju prillkom kontrole. Trazenl podaci spadaju u grupu tajno
prikuplienit podataka | j0& uvijek imaju operativiu vrjednost, pa se 5 toga mogu
Zioupotrijebit, Smatra da se kapacitet Agencije, da se na kvalitetan i profesionalan
natin suprotstavi potencijalnim bezhjednosnim rizicima, izazovima | prijetnjama moze
tretirati kao podatak gijim bi objelodanjivanjem nastala znacajno veda Steta od javnog
interssa za objavljivanje te informacije. Predlozio je da Sud adbije tuZou.

Nakon razmatrania tufbe, odgovora na Istu, pobijanog rjesenja i ostalin spisa

- - = z i €l 3e rinfan da i tuzha nsnovana,
"..the rationale of the resolution does not state, neither there are proofs #
in the files ....that the fact has been established that the disclosure of the |"

requested information would cause harm to national security greater than a

the pub{/c Interest for publishing the information, in which case it would °
be considered that these interests are greatly threatened.” 0
I

ake bi se chjavijivanjem informaclja bezbjedonosne informativiin T obaviestanin
agencije za nacionalny bezbjednost znatajno ugrozila naclonalna bhezbjednost. U
obrazlofeniu rigsenia se ne navodi, niti u spisima predmeta ima dokaza za to dajeu
smislu stava 2. navedene odredbe, utvidjena &njenica, da li bi po interese nacionalne
bezhjednosti, objelodanilvanjem trazene informacie nastala Steta znacajne veca od
javnog nteresa za objavliivaniem t& Intormacie, U kojem slucaju se smatra da su li
interesi znatajno ugrozen.

Odredbom tlana 203. stav 2. Zakona o OpStem upravnom postupku propisano
je da obrazloZenje, zmedju ostalog, sadrii utvrdjeno £njeniéno stanje, razloge zbog
kojih mije uvazen koji od zahtjeva stranke, materialne propise i razloge koji, s
obzirom na utvrdieno Einjeniéno stanje, upucuju na riedenje kakvo je dato u
dispozitivu.
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5. Ban of access to information

"In the contested resolution, the defendant only referred to the regulation,
without stating other elements as any rationale is supposed to contain, which
would indicate proper application of the substantive law — in the given case
Article 9, paragraph 1 of the Law on Free Access to Information. Due to this
violation of the procedure the disputed resolution is uniawful.”

pa nijesu od znataja za drugachu odruRl Suaa

zamijenitl obrazloZenje rigsenja T B
g l - ; konitost akta koji se tuzbom

U ovoj stvari, jer Sud u upravnom Sporu ocjenjujz za

0spo-ava. _ . _ o 5
: Sloca da meritorno caluéi u ovej stvari, ali je nasad da

Sud je cljenio prediog tu i | k
za to nema Uslova, jer raspoloZivo Cinjenicno stanje ne  pruza pouzdan osnov za

"In the repeated procedure the defendant shall, acting in accordance with the
obyjections of the Court, remove the irregularities ... and pass a new resolution.”

Sa iznijetih razloga, @ na osnovl tlana 37. Stav L. U veg] CEng o3, swv &
Zakena o upravnom sporu, odiugens je kao U dispozitivu ove presude.

UPRAVNI SUD REPUBLIKE CRME GORE
Podgarica, 19.10. 2006. godine

Zapisnicar PREDSIEDNIK VDECA,

Rajka Milovic,s.r.

ta%iani sludbenik suda

—

U :'F":N-éﬂ 20 ol
o
[ T

Verdict of the Administrative Court from 19 October 2006

The Administrative Court abolishes the resolution of the Agency as unlawful, since this institution
did not conduct any test of harm and orders passing a new, lawful resolution.

“The rationale of the resolution does not state, neither there are proofs in the files that it has
been established that the disclosure of the requested information would cause harm to
national security greater than the public interest for publishing the information, in which
case it would be considered that these interests are greatly threatened.”

After verdict, the Agency is reaching new decison alowing access to requested information.
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NVO-M A N 8-

mm_ﬂﬁ_{ﬂ{"_‘_&ﬂ_
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AGENCIA S N ACION AEND NESRIFD Yoy

Bry JHDOF - At b
Pusbpisriionn, 11 N

Agencija za naclonalnu bezbjednost — ANB, U postupku po zahitjievd Mrede za afirmaciju
neviadineg sektora — MANS, iz Podgorice, radl pristupanfa Informaciiama, na osnovu
tiana 18 stav 1 Zakonka o pristupu informacijama (»SLIist RCG+, br. 68/05), doneosi

RIESENIJE

Dozvoll] ava = Mell za sfirmadjl neviadnog sektora — MANS, Iz Podgarice,
Bohinjska bb, pristup Informacijl u kojoj su sadeiani podaci o broju lica nad Kojima su
primjenfene metode pralenja | nadzora nad sredstvima komunilacife.

Pristup h-ai-enaj informaciii ostvarice se prepisivanjem informaciie od strane ANS |
:ahmﬂlmﬂm uzr reSenje, putemn dostavne sluifbe ANB, na adresu podnosiocs
tieva,

O pristupu ostallm zahtjevem traZenim Informacijama, odluéeno je posatnim riefenima.

ObrazlioZenje

Mreia za afirmaciju neviadinog sektora — MANS, |z Podgorice, podnijéla je Agenciii za
naclonalnu bezbjednost 27, marta 2006.godine, mhl:}ev 2a dostavijanje kopije akta koji
sadrdl Informacije nad kolikim brojem osoba je ANE u 2005. godini sprovodila mjere
pracenia | prisiugkivania

Postupajedl po podnljetom zahtjevw, utvrdeno je da ANB posjeduje zahtjevem tralens
kao i da se informacijl mo2e odabnti pristup.

Kako traZena informacia nije sadriana u jednom, ved U vetem broju akata, postupajudi
organ je odiutio da, u diju ekonomiénost! postupka, traZene podatke objeding | pristup
trafeno] Informaciil ostvarl prepisivanjem Informacie od strane ANB | dostavijanjem
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5. Ban of access to information

jeva, u 3
preplsa podnosiocu rahtjeva, uz rjeSenje, neposredno, shodno dany 13 stav 1 mtka
Zakona o slobodnom pristupu informadijama.

Sa navedenih razloga, ediufeno je kao u dispozitivu rjeSenfa.

PRAVNA POUKA: Gvo riefenie j& konacno | protiv njega s= mole pokrenutl Lipravni spor
mmmumms&an&,umwmmadmmmmjm

Prilog:
- tradena informacija

- MANS-u
- W spise predmeta
-ala

0 R T R AT
' CLC TS !J'._l’ A NACNINAE N L BRSO T

My (; fr L v d A F'__r.’:g:'(."

Podpurive. o L o S

INFORMACIIA
o broju lica nad kojima su primjenjene metode
precanja | nadstra nad ma komunikacije

Agencija za nacionalnu bezbjednost e, takom 2005. godine, primjenita
metedu pracenfa u odnosu na 5 {pet) lica.

U Istom pericdu vriila je nadzor nad sredstvima komunikacije u odnosu na
45 (Catrdesetpet) lica.
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5. Ban of access to information

MANS asked from the Agency for National Security a copy of the Rulebook on the Use and
Keeping of Materials, which the Agency refused to submit with the explanation that the
requested information is confidential and that according to the Law on Agency for
National Security it represents a secret.

SN NS 5 .
OB z'.t@é‘_cs
24.10. T

Agencija za nacionalnu bezbjednost, u postupku po zahtjevu Mreze za afirmadiju
neviadinoag sekitora - MANS, iz Podgorice, radi pristupa informacijama,na osnovu clana 18.
stav 1. Zakona o pristupu informacijamal(»5l. List RCG=, br. 68/05), donosi

RIESENIE

O d b ij a se zahtjev Mreze za afirmaciju nevladinog sektora — MANS, iz Podgorice, Stari
Aeradrom, zarada Celebié I1/9, kojim se trazi dostava kopije pravilnika o koriSéenju |
duvanju materijala u Agenciji za nacionalnu bezbjednaost.

Obrazlozenje
MreZa za afirmaciju neviadinog sektora — MANS, 1z Podgorice, je 17. oktobra 2006. goding

podnijela zahtjev za dostavu kopije pravilnika o koriScenju i Cuvanju materijala u Agenciji
za macionalnu kezhjednost,

Prilikom postupania u ovoi pravnei stvarl, Agenciia ie utvrdila da posjeduje akt kojim se,
LJAttending to the request of MANS, the Agency found out that the mentioned enactment
does not contain data which indicate the quotes from Article 10 of the Law on Free
Access to Information. Although disclosure of data held by the public authority bodies is
of public interest, in this concrete case the Agency determined that the requested
information, included in the requested enactment, is of confidential character since it
regulates acting and access to data and documents including data which according to
Article 16 paragraphs 1 and 2 of the Law on Agency for National Security represent a
state, official and business secret. The aforesaid is confirmed by the fact that the
enactment regulating this matter is published in a confidential issue of the Official
Gazette of RoM access to which is restricted."

=7 7 o= - T 2) = o
Zakona o slobodnom pristupu informacijama i da bi njenim objelodanjivanjem

tacka 1
a Steta znadajno veca od javnog interesa za objavljivanjiem te informacije.

1
nastal

Decision of the Agency for National Security from 24 October 2006
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5. Ban of access to information

MANS lodged a complaint to the Administrative Court stating among other the following:

...Rulebook on the Use and Keeping of Materials includes a procedure and criteria based on
which materials in the Agency are kept and used so that in this case the publishing of
such information could not significantly imperil national security.

Apart from that, the request for free access to information did not require data and documents
which according to Article 16 paragraph 1 of the Law on Agency for National Security represent a
state, official and business secret but exclusively the enactment regulating the manner in which
that material is used and kept...

... The decision of the Agency does not include proofs that the institution conducted a
noxiousness test in the procedure of making the decision apart from the fact that the
Rulebook was passed by the Government of the Republic of Montenegro and
published in the Official Gazette — confidential publication no 1/06 from 28 April
2006, which in no case represents a proof that the requested Rulebook is a secret.

Apart from that it should be pointed out that the manner of access to information
held by the public authority bodies and the possibility to restrict access to
information are regulated by the Law on Free Access to Information and that every
restriction of the right to access based on an enactment of smaller legal force than
the law does not comply with the law.

After lodging of the complaint, the Agency for National Security itself annulled the
previous decision and made a new one by which access to the required information is
allowed.

LJAfter lodging of a complaint to the response, the Agency again considered the request,
determined that access to the requested infomation is not restricted according to the law
and decided as in the explanation of this decision, in compliance with Article 256 of the
Law on General Administrative Procedure (Official Gazette of Montenegro, no. 60/03
from 28 10 2003)"

I L RiGA S5EF KABINETA,
MAMNS-1 Mirosiav Blalica

Decision of the Agency for National Security from 7 December 2006
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Case study 6: Protection of confidental data by delation

MANS asked from the Agency for National Security a copy of the enactment including data on the
total number of employees and the number of employees per sector.

The Agency refused the request with the explanation that making public of such
information could significantly imperil national security.

RIESENIJIE
O dbijase zahtjev Mreze za afirmaciju neviadinog sektora — MANS, iz Podgorice,
Stari Aerodrom, zgrada Celebic I1/9, kojim trazi da joj se dostave podaci o ukupnom
broju zaposlenih i broju zaposlenih po sektorima u Agenciji.
ObrazloZenje

MreZa za afirmaciju neviadinog sektora — MANS, iz Podgorice, podnijela je Agen_(_jji
za nacionalnu bezbjednost 15.03.2006. godine zahtjev za dostavijanje informacije,
odnosno dostavu podataka o ukupnom broju zaposlenih i broju zaposlenih po
sektorima u Agenciji.

Odredbom &lana 9 stav 1 tacka 1 Zakona o slobodnom pristupu informacijama

~The required data refer to enactments of the Agency for National Security of the
Republic of Montenegro whose disclosure could significantly imperil national security."

V=T TT oTZT TToTT T . T = =

PRAVNA POUKA: Ovo rjeSenje je konadno i protiv njega se moZe pokrenuti
upravni spor tuzbom kod Upravnog suda Republike Crne Gore.

;/’SgF\KABINETA /4
= e &
Dostavijeno: ‘?‘;h;\w .
- MANS-u
u spise predmeta
a/a

Decision of the Agency for National Security from 23 March 2006

Excerpts from the complaint as of 25 April 2006

...In our request we did not ask names to be disclosed of individuals employed in the
Agency, which could influence both the work of the Agency employees, and their personal safety,
and thus also the security of the state. We inquired only in the number of employees being
financed from the budget, and every citizen has the right to know how money of taxpayers is
being spent, even If this is done by the Agency for National Security, which is a state instituion
and whose employees receive salaries from the Budget.

Also, in the request we did not ask for the number of collaborators of the Agency, but
only the number of steadily employed persons, ie. persons for whom taxes and
contributions are paid. Since the Agency is separated from the Ministry of Internal Affairs by the
new Law, it is obliged to pay taxes and contributions for its employees, so that officials in the
state bodies in charge of calculating and control of payment of taxes and contributions, as well
as the bank through which the salaries are paid have the information on the exact number of
employees of the Agency.
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Since no legal enactment prescribes that data on taxes and contributions are to be
kept as a state secret, and the information is already held by officials outside the
Agency, there is no reason why citizens should not become acquainted with that
information.

Furthermore, in compliance with the Law on Agency for National Security, a part of the
employees of the Agency are engaged based on an open competition and the Law on Civil
Servants and State Employees, so that Agency was obliged to make public at least that
information, in compliance with Article 13, paragraphs 2, 3 and 4.

In accordance with the Law, restriction of access to information, in every concrete
case, must be preceeded by a noxiousness test...

The verdict annulled the Agency decision, for it did not include the determined state
of facts, legal regulations and the reasons why the information is proclaimed secret.

O:.pf::ernm'r'r Eer Jam rlr:wrnecn:?ha ]r i odredba flana 203. stav 2. ZUP-a, jer
isto r1|.= aaur_! uivrﬂ* o f'menu_rm c’mn]ﬂ, pravne r_\roolce I razic q a((':l]l ‘5 obzirom na

Enepobd = 1 = AT LW P}

,» The disputed decision V/olated also provision from Article 203 of the Law on Administrative
Procedure, for it does not include the state of the facts, legal regulations and the reasons
which point to the decision as it is given in the explanation with regard to the determined
state of facts. A valid explanation, by nature of things represents a necessary prerequisite
for assessment of legality of the disputed resolution in a legal dispute. To say the truth, the
defendant gave in a response to the complaint more detailed reasons for making the
disputed decision, however, the response to the complaint and the reasons given at the
hearing, cannot compensate for the lack of explanation of the disputed decision, for the
Court assesses in an adminsitrative dispute the legality of the enactment being disputed by
the complaint."

T w=TxT LT T ey TUOTTTUORT WOTLTELT LY TOTITETTT W T = =T LI E= 8

Na osnovu naprijed izioZenog asporeno rjeSenje je valjalo ponistitl.

U ponovnom postupko tuZzeni organ e, postupajuci po datim primjedbama
Suda, otklonit pedinjene nepravilnosti | shadno clanu 57. Zakona o upravnom spory,
("SI list RCG" br. B0/03), donijell nove zakonito rjesenje.

Sa iznijetih razloga, a na esnovu cana 37. stav 1. u vezi dlana 33. stav 2.
Zakona o upravnom sporu, odliuteno je kao u dispozitivu ove presude.

UPRAVINT SUID REPUBLIKE CRNE GORE,
Podgorica, 11.10.2006. godine

Zapisniar, PREDSIEDMIK VIIECA,
Marina Nedovic,s.r. Gordana Pot,s.r.

Verdict of the Administrative Court from 11 October 2006
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By a verdict of the Administrative Court, the Agency made a new decision by which it
allowed access to the required information.

B REPLELIKAS CRNA GURA
VEENCLIA ZA NACIONAIND BELZBIEDBNGST

BRI S R e e e
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Agencdija za nacionalnl bezbjednost - ANB, u postupku po zahtjevu MreZe za afirmaciju
neviadinog sektora - MANS, iz Podgorice, radi pristupa infermacijama, na osnovu élana 18.
stav 1. Zakona o pristupu informacijama (=51, List RCG«, br. 68/05), doenosi

RIESENIE

Dozwvoeljava se Mrei za afirmaciju neviadinog sektera — MANS, iz Podgorice,

Bohirjska bl pristup dijelu informacije — Pravilnika o organizacijl | sistematizaciji radnih

mjesta  u Sluzbl driavne bezbjednosti, u dijely koji se odnesi na ukupan broi
Network for Affirmation of Non-government Sector — MANS from Podgorica Bohinjska bb,
/s allowed access to part of the information — Rulebook on the Organization and Job
Systematization in the State Security Service, in the part relating to the total number of
systematized positions, after delation of the remaining part of the information to which
access is restricted."

O drugoj tadcl zahtjeva, kejorn je trafena kopija akta u kome su sadrZani podac o
ukupnom bruto i neto iznosu zarads zaposlenlh za mijesec decembar 2005. godine
odluceno je posebnim rjesenjem.

ObrazloZenje

Mreza za afirmaciju nevladinog sekiora — MANS iz Podgorice podnijela je Agenclji za
nacionalnu berbjednast 15.03.2006. goding, zahtjev za dostavljanje informacije — kopije
altz v kome su sadrZani podact o ukupnom broju zaposienih | broju zapeslenih po
sektorima u Agenciii.

Decision of the Agency for National Security from 15 November 2006
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RjeSavajudi po zahtjevu MANS-a; Agencija je utvrd:la da Prawlmk (s} arganizaciji i
sistematizaciji radnibh miesta u SDB sadrii I i
LUntil completion of the transformation process of the overall legal regulation, the
Agency shall act according to rules of the State Security Service, as its legal
successor."

et Em e |
Zzaveden je u d]EIOUCIEII'HI\\.J na]wseg steperia tajnostl - =»strogo povjerljivox. ReZim
postupanja sa takvim aktima je vrlo restrildivan i uvid u njih je ogranicen na najmanji broj
zapeslenih 1 to enih keji u obavijanju radnih zadateka postupaju po tim aktima, Svi
zaPcstani su tlanom 36. Zakona o Agenclji za nacionalnu bezbjednost obavezni da Euvaju

LAlthough the requested enactment is secret by its character, it was assessed that
by allowing insight into part of the enactment pertaining to the number of work
positions in the Agency, a part of the request submitted by MANS can be met, for
disclosure of this part of the information should not cause damage which would
outweigh the public interest for disclosure of that information."

Ostalom dijeiu informacije - akta, keji se ednesi na organizacione jedinice i njihov
dielokrug, kao | sistematizaciju radnih mjesta u okviru erganizacionih jedinica i sl., valjalo
je ogranicitl pristup, iako je objavijivanje podataka u posjedu organa viasti u javnom
interesu, obzirom da traZeni akt ne sadrZi podatke iz €l. 10, Zakona o slebednom pristupu
informacliama, kao | da trazene infor’macije podlijezu cgranicenjima iz clana 9. stav 1.
mcka 1. Zakona o slobodnom pristupu informacijama, te da bi shodno clanu 9 st. 2

=rarlomen Fealeeeme o mbadotoel angiv e mdouna D@ o iy = gl EF b = i

~Namely, the Agency for National Security is a state body whose competence is the
protection of national security, due to which by threatening and imperilling the
operation of the Agency in an indirect or a direct way the national security could be
imperilled as well.

In the concrete case, the arrangement and the structure of employees within the
organization units of the Agency for National Security, represents information with a
safety character of particular importance, whose abuse could make /'mposs/b/e
adequate positioning and resistance to the potential safety risks and threats."

T c T

Zbog naprijed navedenog omogudéava se pristup informachi naken brisania dijela
informacije kojoj je pristup ogranifan, shodno &lanu 13, stav 2., 3. |1 4. Zakona o
slobodnom pristupu informacijama.

Kake broj sistematizovanih radnih mjesta nije Istovijetan sa stvarnim brojem zapeslenih u
ANB, a Agencija je u posjedu akta koji sadrzi zahljevom traZeni podatak, to je u cilju
prufanja preciznije informacije, dozvoljen pristup | Informacijl sadrfanc} u aktu ANB

Decision of the Agency for National Security from 15 November 2006
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PRAVILNIK

O ORGANIZACUI T SISTEMATIZACHI RADNIH MIESTA
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Podyorica. septembar 2001, godine
Rulebook on organization and job systematization in the State Security Service

53



5. Ban of access to information

N2 osnovu Elana 6 stav' 2 Zakona o tnutrainiim poslovima (“Sluzbeni ||

tepublike Crme Gore”, br. 24/94.), ministar u 38
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koje se odnosi na organizacione jedinice i

E njihov dj
u obimu ad 7 strana . IiSkeng,

Rulebook on organization and job systematization in the State Security Service
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. SISTEMATIZACLIA RADNIH MJESTA

Sluzaa za obavljanje poslova iz sveg djelokruga rada ima 495 radnihmjesta.

»IZVRSENO BRISANIE«
koje se odnosi na sistematizaciju radnih mjesta
u okviru organizacionih jedinica
u obimu od 74 strane

Rulebook on organization and job systematization in the State Security Service
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SAGLASAN
PREDSJEDNIK VLADE
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'‘odgorica, septembar "'Lﬁ'! zodine

Rulebook on organization and job systematization in the State Security Service
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Case study 7: Tax secret

MANS asked from the Tax Administration copies of tax reports of the Government
members.

The Tax Administration refused the request with the explanation that access to information
is restricted if it is covered by a special law on data secrecy, and that in this concrete case the
concerned data are proclaimed a tax secret by the Law on Tax Administration.

LI L | L L i ri f|
LArticle 9 paragraph 1 item 3 point 3 of the Law on Free Access to Information
prescribes that access to information is restricted if it is covered by a special Law on
Data Secrecy, and Article 16 paragraph 1 item 2 of the Law on Tax Administration
(Official Gazette of the Republic of Montenegro number 65/01 and 80/04) that
every information or a piece of data on a tax payer that Tax Administration holds
shall constitute a tax secret, except for information and data that cannot be
connected to a concrete tax payer nor be identified in any other way. ,
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Decision of Tax Administration from 15 December 2006
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MANS lodged a complaint to the Ministry of Finance, as a second instance body, but this
institution refused it stating that the first instance body was not obliged to conduct the
harm test, for such an obligation is not prescribed by the law.

g tink iaky iradl {6, Fakona 0 porodko) Smirisrac))

» The first instance bodly stated rightly in the explanation of the decision that the
subject request refers to concrete persons and that the requested data
constitute a tax secret in terms of the above quoted legal regulation.”

& i » L Aber Y1 {3 ' = 1 I L
cirmats 0G| na 1} I [ | l

Lcomplaint of the accuser that the first instance body was obliged to conduct a
harm test in accordance with Article 9 paragraph 7 of the Law on Free Access to

Information is groundless, since such an obligation is not prescribed by the quoted
provision of the law.

This means that this Ministry determined that the fist instance body made a correct
decision quoting provision from Article 16 paragraph 1 item 2 of the Law on Tax

Administration and that material right has not been violated, and that the quotes in
the complaint are groudless."

INTACNT K

UPUTSTVO O PRAVNOM SREDSTVU: Prolly oveg riedenja nije dopuits
Bom kol --'I'I.rlr.lll_'. IGTEYIOMm 5 )l

i ; e ki {30 dana od dana prijgma riefenia
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Decision of the Ministry of Finance from 23 January 2007
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MANS submitted on 9 February 2007 a complaint to the Administrative Court which states
among other.

According to the exposition of the Law on Free Access to Information, Article 8 provides for the
obligation of the public authority bodies to ensure access to information they hold, except in
cases forseen by this law.

This provision is important because it excludes the possibility to prescribe restriction of access to
information by other laws and general enactments, i.e. if such restrictions have been prescribed
or if they are prescribed in the future, after coming into force of this law it will not be possible to
apply them."

Therefore, one of the provisions that is directly contrary to the Law on Free Access to
Information and was adopted prior to that law is obviously also Article 16 paragraph 1 and item 2
of the Law on Tax Administration, which prescribes restriction of access to information.

The decision of the Tax Administration number 03/1-25824/2-06 from 14 December 2006 does
not include proofs that the harm test was conducted, in compliance with Article 9
paragraph 7 of the Law on Free Access to Information, since it is not mentioned in the decision.

Although expenses of the harm test are to be born by the public authority body, Tax
Administration passed a decision by which the requested information is declared secret, not
considering the collision between the provisions of the Law on Free Access to Information as Lex
Specialis and the Law on Tax Administration as inferior in relation to the Law on Free Access to
Information.

Since the request asked for copies of tax reports of high state officials, i.e. of the
Prime Minister, Vice Prime Ministers, as well as of all the Ministers in the Government
of the Republic of Montenegro who reported their property and income to the
Commission for Determining of Conflict of Interest, we point out that the data on
revenues and property on which the tax is to be paid is public and that they are
published on the Web page of the Commission.

Therefore the data on the tax paid by the public officials on the revenues and property they have
already reported, should not on any grounds be secret. Precisely the contrary, citizens have the
rigth to know whether public officials pay taxes and what these taxes amount to, and the
disclosure of such information can harm the public official only in case when s/he has not paid
the tax.

The Administrative Court has not yet passed a verdict.
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Case study 8: Data on financial transactions

MANS asked from the Administration for Prevention of Money Laundering copies of enactmens
submitted to competent institutions of Great Britain relating to the checking of the credit
borrowing of the MP Milo Djukanovic amounting to 1,5 million Euro, as well as all the responses
obtained by the competent institutions of Great Britain.

Administration for Prevention of Money Laundering refused the request as groundless with the
explanation that the Law on Prevention of Money Laundering and Financing of
Terrorism, classifies the requested information as a business secret, and that access
is forbidden based on the procedures of Egmont Group which prescribe that data
exchanged by the financial intelligence services cannot be forwarded to third
persons.

-

il o] ' 1 T T Fmih § Lit ijm dritamife u o wesl sa kreditminn

sncdudenfein oy len Miila P moncidm, koo mveostuovaan

In compliance with provisions of Article 36 paragraph 2 of the Law on Prevention of
Money Laundering and Financing of Terrorism (Official Gazette of RoM no 55/3 and
17/05) data on a request, submitting of data, information or documents, temporary
suspension of a transaction i.e. instruction given as of paragraph 1 of the same Article
constitute a business secret."

S5/ 09,
mupdjoEnn xn s1 1 T T (E1 i, dlrEoovnd orpEnnli, o

Decision of the Administration for Money Laundering from September 10 2007

60




5. Ban of access to information

wnim oviagceniima, advokotl, advokatske knneelarije, dmStva za revieiju,

saticstalng revigor | pravia | fizickas lea Roji obavijsiu mdunovodstyvene i droge

alitme uslos vl zaposien], podatke, Informacije i dokumentaciju koju su
4 5 z 1 i | ' |

In compliance with the strict procedures and principles of Egmont Group
data exchanged by the financial intelligence services cannot be forwarded to
third persons. These data cannot be used as proofs at the court without a
prior consent of the sender. Data can serve only for intelligence and analytics

purposes. "
téu usaglidovanjn sa standardima Egmont Grupe, Erdenje povierljivosti je jedan
od  majoatdling l il nousagindenostl sa principima Egmont Grupe «
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Decision of the Administration for Money Laundering from September 10 2007

MANS lodged a complaint to the Ministry of Finances stating among other the following

...Legal provision that disclosure of information held by public authority bodies is of
public interest has manyfold importance. By determining public interest in this area the
primary importance is undoubtedly given to the interest to disclose information in relation to the
opposite interest to exempt it from disclosure for any reason whatsoever, including the possible
damage to the bearers of that interest.

Article 8 of the Law on Free Access to Information prescribes that a public authority body is
obliged to make it possible to the requester to access information or a part of it, except in cases
foreseen by this law.
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This provisfon is also important because it excludes to possibility to prescribe limited
access to information by other laws and general enactments, i.e. if such restrictions have
been prescribed or if they are prescribed in the future, by coming into force of this law there will
be no possiblity to implement them...

... The decision does not include proofs that in the procedure of passing of the subject
decision the body conducted a harm test as prescribed by the law.

Furthermore, according to Article 10 of the Law on Free Access to Information a public authority
body is obliged to make possible access to information, or a part of it from Article 9 paragraph 1
of this law, If it includes data that obviously indicate: failure to comply with material
provisions, unauthorized use of public resources, abuse of authority, unconscientious
performance of an official duty, existance of grounds for doubt that a criminal act has
been committed or existance of reasons for refuting of a court decision,
notwithstanding the amount of damage for the interests from Article 9 paragraph 1 of this
Article.

This Article establishes the so called paramount (absolute) public interst i.e. cases have been
foreseen in which access to information must be allowed notwithstanding the amount of damage
that can be caused due to this to the foreseen legitimate interests.

Implementation of this Article is extremely important because in this concrete case
the person in question is a public official whose income expressed in the report on
property to the Commission for Determining of Conflict of Interest is far below the
transaction of 1, 5 million, and he is according to the Law on Confiict of Interest certainly
obliged to report this credit borrowing, therefore making possible access to the information in no
case violates his right to privacy and in that case the Administration for Money Lauderinng would
be asked whether it can confirm or deny doubts of corruption.

Apart from that, Article 13 paragraph 2 of the Law on Free Access to Information prescribes that
Iif access to a part of information is limited, the body is obliged to make possible access to
Information after delation of that part of information to which access is restricted...

The Ministry of Finances refused the complaint as groundless, stating that the first
instance body applied the law properly.
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REPUBLIKA CRNA GORA
MINISTARSTVO FINANSIA

Brof: p2-6085/1 p
- Podgorica, 12 10. 2007. godine

Na osnova Glana 22 Zakona o siobodrnom pristupd informacijama {SluZben Lot
ROG* br. BEOS)Y | 221 Zakona o opdtam Upravnom postupku [ Slutbeni list RCG", br
08/03), Ministartsvo finonsija donosl

» The complaint of the Network for Affirmation of Non-government Sector — MANS, from
Podgorica, Dalmatinska 188, lodged against the Decision of the Administration for
Money Laundering no. 0401-19/95/07 from 10 09 2007 is refused as groundless."

DADT -1 /9507 od 10, U9, 2007, goqme, Fag neusTiovar
Obrazloten e

Rietenjam Uprave za sprigavania pranja novoa, broj 0407-18/85/07 od 10 f"f_f
2007, godine, cdbijan je zahtiey Mrede za afimeciju neviadinog sekiora MI-'*J& iz
Podootice, broj 07/5009-5910 od 04, 09, 2007. godine ;'\.fl||ll'-‘\. su t-;_n.*-:ne h|_|f|||_u_- L 1Y r_.
akata koje je Uprava dostavila nadisinim instifucijama Velike Britanije IJ‘\H:.’I_":J
provierom  kreditnog radutenja posianika Mila Bukanovica | k.::u_pl|r_= svih akzta
dobiienih od strane nadieinii institucija Velike Bntanije u vexi sa kreditnim
:ad-.];-mru-.a poslanika Mila DBukanovica

U ostavijenam roku Mrefa za afimaciju neviadinog seklora je ulozila -’E"I’j"“' xocg
nepraviing primjene materjalnog prava F'rnmq navodima 2albe ‘-'lc"E‘lij <l ~'_‘5 '-"
101 13 Zakana o slobodnom prislupu infarmacijama obavezuju prvgatepen organ U.“"
omonuél pristup traZenim informacijamas; odnosno da je o konkrelnom *"‘.‘:"”"'
nesumniiv javni interes da se dozvoll pristup informacijama, kao | da se navedenim
el sklifuie mooutnost propisivania drugim zakonima ogranifen|d prsilpa
Namely, through insight into the documents of the case it was determined that
the first instance body correctly applied provison of Article 9 paragraph 1 item 3
point 3 of the Law on Free Access to Information, since the requested
information Is without doubt covered by the special laws on secrecy of data.
Namely, provision from Article 36 paragraph 2 and provision from Article 38 of
the Law on Prevention of Money Laundering and Financing of Terrorism (Off.
Gazette RoM, no. 55/03, 58/03) prescribe that the data on the request,
submission of data, information or documents constitute a business secret."

transakcije, odnasno dalo upuisivo iz slava O TEnd, o O W O e
nadiean za spriedavanje pranja novca driavni organ, organZzaclje sa jEvnim

Ministry Decision from October 12 2007
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Case study 9: Data on persons

MANS asked from the Ministry of Maritime Affairs and Transport copies of enactments including
data on qualification, years of experience and the data on the passed state exam for the Ministry
Secretary, Vice-Minister, Advisors to the Minister and Independent Advisors in the Ministry.

The Ministary refused the request with the explanation that disclosure of the requested
information would imperil the privacy or other personal rights of individuals.

Na osnowvii adredhi Elana 18 staw R 2 11 vezi ea Alanam Q stav 1 Zakana o clnbhadnam arictiim

Based on the provisions from Article 18 paragraph 3, and in relation to Article 9 paragraph 1 of
the Law on Free Access to Information the subject request is being refused since it refers to
information access to which is restricted according to the mentioned law. Namely, the submitting
of the requested inormation and their disclosure would imperil privacy and other personal rights
of individuals, as prescribed by Article 9 paragraph 1 item 6 point 4 of the Law on Free Access to
Information."

Pravna pouka: Protiv ovog rieSenja moZe se pokrenuti upravni spor, kod Upravnog suda
Republike Crne Gore, u roku od 30 dana od dana prijema rjeSenja.

ATOR MINISTRARSTVA
INISTAR

., Kalamplerovié
N, e e

SQeuon, r
Rimski trg bb, PC »Vektra« 81000 Podgorica /
TEL: (+381) 81 234 179 ; FAX: (+381) 81 234-331

Web: www.minsaob.viada.cg.yu

Decision of the Ministry of of Maritime Affairs and Transport from March 29 2006

The Decision was disputed by the complaint lodged on April 28 2006

...Information relating to the data on qualification of the state employees and public servants
cannot constitute information access to which is restricted because when they are being
employed an open competition is announced (Article 19 of the Law on State Employees and
Public Servants), so in accordance with that all the documents are public.

Also, data required in the quoted request represent biographies of state employees and public
servants, and the current practice of the Government of the Republic of Montenegro is such that
similar data are published on the web sites of ministries.

The Administrative Court passed a verdict by which the decision of the Ministry is annulled
with the explanation that the quotes given in the disputed decision are groundless and unclear
and that the explanation does not explain why privacy and personal rights of individuas
would be imperilled since they have already been published in the Rulebook on Job
Systematization and Organization of Work Positions which cannot be a business secret and which
is available to all the officials of the Ministry.
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Sud je razmotrio tuZbu, odgovor na tufhu T osporeno riesenje, pa je nasao da
je iba osnovana.
Sud nalazi da je osporenim rigseniem povrijediena odredba élana 203, stzy
2, Zakonaz o opStem upravnom postupku, Tom ocdredbom propisano je da
obrazloZenje rieSenja, izmedju ostalog treba da sadrd utvrdjeno Cinjeni€éno stanie |
razioge koji su bill odiucni pri ogjeni dokaza, pravng propise | razloge koji s obzirom
na uwvrdieno dinjenicne stenje upuduiu na riesenje kakvo je dato u dispozitivu. U
kankretnom shucaju osporeno rjesenje ne sadrél sve podatke iz kojih bi se moglo
rakljuditi da je& materijalno prave pravilng primijenienc sto rigsenje &ini najasnim,
Neosnovan! su | nejasni navod| tiFenog istaknuti U osporenom  rissenju |
~The defendant did not explain why privacy and personal rights of the individuals —
state employees would be imperilled if data on qualifications of the Ministry Secretary,
Vice-Mnister, Advisor to the Minster and Independent Advisors, data on the years of
service and on the passed state exam were disclosed. These data have already become
public, by the fact that conditions for employment are determined by the Rulebook on
Organization and Job Systematization, which cannot be a business or any other secret
and which is available to all the officials employed in the Ministry, if the conditions for
employment are published in the media,if those conditions are to be met by the
candidates who have become employed, if the Commission for the State Exams is
acquainted with the data on the candidates, when the state exam is taken, as well as
the Administration for Qualified Personnel which conducts the process of public
announcing. By submitting the requested data, according to the opinion of the Court,
privacy and other personal rights of individuals cannot be imperifed."

pojedinaca.

U} ponovnom postupku tuzeni de otkloniti nedostatke na koje je ukazano
ovem presudom | dorijetl nevo, zakonito rigsenje (clan 57. ZUS-a).

iz naprijed navedenih razloga, Sud je na osnovu clana 37. stav 1. Zakona o
upravnom spord, adlucio kao u dispazitivu ove presude,

LPRAVNI SUD REPUBLIKE CRNE GORE
Podgorica, 10.10,2006. godine
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Zapisnicar, |
Maja Ulicevic,s.r.
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Verdict of the Administrative Court from 10 October 2006

The Ministary of Maritime Affairs and Transport passed on 17 October 2006 a
decision on verdict by which it allows access to requested information.
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