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6. REQUESTED INFORMATION NOT 
FILED WITH THE INSTITUTIONS 
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6. REQUESTED INFORMATION NOT FILED WITH THE INSTITUTIONS  
 

6.1. The information not filed with the given institution  
 
 

Pursuant to the Law, all government agencies in physical possession of the requested 
information, regardless whether they generated the information or it was delivered to them by 
other institutions, are obliged to enable access to information filed with them. 
 

Quite often, institutions refuse to disclose information by declaring that they lack 
authority to generate such information, although such documents were delivered to them 
by other bodies and they are in physical possession of the information.  
 

On the other hand, in case when relevant institutions state that they are not in 
possession of the requested information on issued permits or the calculation of 
subsequent costs, it constitutes a clear violation of the Law, and thus, invoking the rights 
stipulated by the Law on FAI, more efficient supervision of the operation of public 
authorities may be provided. 
 

 
 

The Law on Free Access to Information, Article 4, paragraph 1, item 4 
 

The information filed with government agencies shall represent physical possession of 
information by government agencies (their own ones, as well as those reported by other 
government agencies or third persons), regardless of the grounds and manner of 
acquiring the information. 
 

 
 

Example 10. National Security Agency does not know? 
 

According to the decision of the National Security Agency, this institution does not know how 
many disciplinary proceedings have been conducted against its employees, since it was 
done by the joint commission for all the employees of the Ministry of the Interior and, thus, the 
Agency “is not informed”. 
 

In another case, the Agency’s response implies that no citizen of Montenegro has ever 
exercised the right provided by Article 18 of the Law on National Security Agency to find out 
whether the Agency gathers information about him/her and which. 
 

 
 

The Law on National Security Agency, Article 18 
 

The Agency shall be obliged to inform a citizen, at his written request, whether data 
gathering measures have been taken against him and whether the Agency keeps 
records of his personal data and, at his written request, to make available the documents 
on gathered data. The documents made available may not contain data on the Agency 
employees who gathered the data, sources of data, or personal data of third parties.  
 

The Agency is obliged to respond to the applicant or make available the documents 
refereed to in paragraph 1 of this Article within 30 days from the application submission date.  
 

The Agency is not obliged to act pursuant to par. 2 of this Article, if the information would 
endanger the exercise of duties of the Agency or could pose threats to the security of other 
person, and shall inform the applicant n writing within 15 days. When the reasons referred to in 
par. 3 of this Article cease to exist, the Agency shall be obliged to act pursuant to par. 2.  



 54 

 
* MANS request for 
information on total 
number of how 
many disciplinary 
proceedings have 
been conducted 
against its 
employees of the 
Agency since this 
instution do not 
posses that 
information. 
 

* Record of all 
proceedings in 2005 
is kept by the 
Ministry of Interior 
where joint 
Commission was 
formed for all 
departments, and 
Agency as well. 
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* MANS was 
denied access to 
information on 
how many citizens 
requested from 
Agency 
information 
wheter they were 
subject to 
surveillance or 
requested insight 
into their dossiers 
since the Law on 
NSA was put into 
force. 
 

* Agency stated 
that they still did 
not received any 
requests from 
citizens based on 
Article 18 of the 
Law on NSA. 
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Example 11. Construction permit and utility charges  
In accordance with the response of the Agency for Construction and Development of Podgorica, 
as an institution in charge of calculating utility charges, it is unquestionable that no utility 
charges have ever been paid for the facilities at Imanje “Knjaz” and that the facilities 
were illegally constructed and put into operation. 
 

 
* Access to 
information 
was denied 
as there was 
no 
proceeding in 
calculating 
and collecting 
communal 
taxes and 
fees.  
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6.2. Lack of authority to act upon request  
 
 

The institutions most often avoid the legal obligation, in case they lack authority, to 
forward the submitted application to the relevant authority.  
 

In practice, two phenomena occur:   
- institutions state the relevant authority, but do not forward the request; or  
- institutions reject the request due to lack of authority, without explanation or stating the 
relevant authority.  

 

Both cases constitute a significant impediment to free access to information, because quite 
often several institutions in a row declare lack of authority, and it is difficult or not 
possible to access information. 
 

In practice this is often used to hide information actually possessed by the 
institutions, although not generated by them. 
 

 
 

 

The Law on General Administrative Procedure, Article 55, paragraph 4 
 

When an authority receives by mail an application for which it lacks authority, and it is beyond 
doubt which authority is relevant for its reception, it shall forward the application, without 
postponement, to the relevant authority, or the court, and shall notify the applicant 
thereof. If the authority that received the application is unable to establish the relevant authority 
for the given application, it shall pass, without postponement, the conclusion to reject the 
application on the grounds of lack of authority and shall deliver it to the applicant immediately. 
 

 
 

 

Example 12. Loans to private companies from the Government of Montenegro  
 

The Ministry of Finance and the Ministry of Economy keep invoking lack of authority 
and referring from one to the other, avoiding the disclosure of decisions by which the 
companies with majority private ownership have been granted credits by the Government of the 
Republic of Montenegro for the past 3 years. 
 

 
 

Name of the institution Submission date 
Response 

date 
Response 

Ministry of Finance  18. 01.2006 26. 01.2006 
Ministry of Economy is the 
relevant authority  

Ministry of Economy 09.02.2006 08.03.2006 
Ministry of Finance is the 
relevant authority 

Ministry of Finance 03.05.2006 10.05.2006 
Ministry of Economy is the 
relevant authority 
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* MANS’ 
request was 
rejected due to 
lack of authority 
of the Ministry 
of finance. 
Ministry of 
finance stated 
that Ministry of 
Economy is 
responsible for 
providing 
disputed 
information. 

 



 59 

* Ministry of 
Economy stated 
that since 
Ministry of 
Finance has 
signed the 
disputed 
contracts, 
MANS should 
seek 
information 
within that 
institution. 
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* Ministry of 
finance is again 
advising MANS to 
seek information 
within Ministry of 
Economy 
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Example 13. Master’s thesis / doctor’s dissertations of public officials  
 

By the decision dated January 27, 2006, the Faculty of Economy did not allow access to 
information of master’s thesis and doctor’s dissertations for Igor Lukšić, Minister of 
Finance, and Zoran ðikanović, Chair of the Securities Commission, with the explanation 
that the University has the authority to make the decision on access to information filed with 
faculties. 
 

After the explanation provided by the Faculty of Economy, we sent the same request to the 
University and on February 20, 2006 were given the response stating that the Faculty of 
Economy is the relevant institution. 
 

Upon the new request, on March 16, 2006 the Faculty of Economy stated that the University 
did not stipulate the manner in which the access to information is allowed and that 
the information shall be delivered after the response from the University.  
 

Since no response was delivered, we sent the request to the Faculty of Economy again to 
deliver copies of master’s and doctor’s dissertations of Igor Lukšić and Zoran ðikanović and on 
September 6, 2006 were given the response that inspection was allowed. 
 

According to the University, the requested documents are public and available to 
citizens in all libraries of University units. Still, the procedure for access to 
information took seven months, and no copies were delivered, although explicitly 
requested, but solely inspection and transcribing. 
 

 
Name of the 
institution 

Submission 
date 

Response date Response 

Faculty of Economy 25.01.2006 27.01.2006 
The University is the relevant 
authority 

University of 
Montenegro 

10.02.2006 20.02.2006 
The Faculty of Economy is 
the relevant authority 

Faculty of Economy 10.03.2006 16.03.2006 
Method of access not 
prescribed  

Faculty of Economy 29.08.2006 06.09.2006 Inspection allowed 
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* Decision of 
the Faculty of 
Economy 
stating its lack 
of authority and 
reffering MANS 
to University of 
Montenegro 

 



 63 

 

* University of 
Montenegro 
responded that 
all copies of 
master and 
doctorial 
papers are 
submitted to 
faculties’ 
libraries and 
that they are 
available to all 
interested 
parties by 
copying. 
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* Faculty of 
economy 
responded 
that from 
respond from 
University of 
Montenegro 
is not clear in 
which 
manner 
access to 
information is 
granted. 
 

* Secretary 
of the Faculty 
stated that 
MANS will be 
informed on 
the issue 
after 
obtaining 
answer from 
University of 
Montenegro. 
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* MANS was granted 
with access to 
disputed information 
by transcribing them 
or direct insight. 

 


