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INTRODUCTION

Amendmentstothe Lawon Public Procure-
ment, which began to be implemented in
May 2015, resolved a number of concerns
that have previously plagued the system of
public procurement. Still, it is evident that
there is a significant number of problems
that impede efficient implementation of
the law by the contracting authorities and
bidders, as well as adequate legal protec-
tion and supervision and control by the
civil society, media and citizens.

Practice has shown that the monitoring of
public procurement, based on information
from the Public Procurement Portal, is often
impossible for tenders that are complicat-
ed and of greater value, due to the fact that
all the relevant documents are not publicly
available, including any offers that are re-
ceived with regard to a specific tender.

The analysis has also shown that a larger
number of institutions, without any conse-
quence, has been violating the provisions
of the Public Procurement Law that restrict
the use of direct agreements with suppli-
ers for years, and that some institutions
often procured the same goods through

several direct agreements, so as to avoid
implementing public procurement proce-
dures prescribed by the law.

Data from the report show that a num-
ber of institutions has violated the obli-
gation to adopt and publish the procure-
ment plan, which is laid down in the Law
on Public Procurement, and that because
of the lack of coordination of the Public
Procurement Administrationand the In-
spection for procurement, which operates
within the Inspection Directorate, they do
not bear any misdemeanor responsibility.

Moreover, in the reported period, there
was no concrete sanctioning of con-
tracting authorities for failing to report
on conducted public procurements, al-
though in this case there is a clearly pre-
scribed legal obligation.

Because of all the problems in the public
procurement system, in this report, MANS
has defined a set of recommendations the
implementation of which could enhance
the legal and institutional framework, as
well as the practice itself.






1. MON

Early in 2016, MANS began monitoring all public
procurements done in Montenegro by all con-
tracting authority. Due to the large number of
public tenders issued every day, a pilot project
was done based on a sample defined through the
use of two criteria - the most funds that are spent
through public procurement and various meth-
ods of procurement.

Therefore, the initial - pilot sample that MANS
monitored covers the area of public procurement
of works, through which most of the funds are
spent, and all purchases of the Ministry of Interior,
since it is an institution which has a large budget

1.1. PUBLIC PROCUREMENT OF WORKS

During the period of observation and monitoring of tender
documents the subject of which is public procurement of
works, contracting authorities published over 340 proce-
dures, with a total estimated value of over €60 million. The
most common type of procedure was open procedure, im-
mediately followed by the shopping method.

PUBLIC PROCUREMENT OF WORKS

TORING OF PUBLIC PROCUREMENTS
OF THE MINISTRY OF INTERIOR (Mol) AND
PUBLIC PROCUREMENTS OF WORKS

for public procurement, but which is not predom-
inantly spent on procurement of works.

After the development, testing and perfecting the
public procurement database, early in 2016, MANS
began monitoring those tender documents pub-
lished on the Public Procurement Portal which
concerned public procurements of works. Also,
the Ministry of Interior itself was an object of inter-
est and monitoring of MANS.

The total sample includes 417 tenders from the be-
ginning to 24 June 2016, and total estimated value
of the public procurement is over €70 million.

However, at the very outset, it appeared that the legality of
procurement of works, based on publicly available documents,
is virtually impossible. In fact, given the complexity of the pro-
curement of works, data published on the Public Procurement
Portal - tender documentation, the decision on the best offer
and the contract are not sufficient to determine whether the
procurement was completely lawful.

In order to carry out adequate verification of the legality of the
tender, the public must have access to all the offers that arrived
on the tender, and in the case of works, such offers are very ex-
tensive. Thus, if an entity wants to control public procurements,
such entity may require the offers only via the Law on free access
to information, but will bear the costs of photocopying of such
documents, which can often amount to several hundred euro.’

In this way, the control of large and complicated tenders, as is
the case with the works, by the public, is virtually impossible,
which should be urgently amended when drafting the new
Law on Public Procurement.

Public procurement . M) Estimated
published tender
procedure values
documents
Open procedure 189 64.727.251,17
Shopping method 156 2.832.487,00
Negotiated
procedure with 2 1.280.000,00
previous publishing
Total: 347 68.839.738,17

Table 1: Statistic data on public procurement of works
January —June 2016

1 For instance, MANS required all the offers regarding the tender for the reconstruc-
tion of the road Podgorica-Budva, through the Law on free access to information.
The price of photocopying of documents regarding nine requests for free access to
information was €330. Decisions of the Transport Directorate 03-7262/2, 03-7263/2,
03-7264/2,03-7265/2, 03-7266/2, 03-7267/2,03-7269/2, 03-7270/2 and 03-7271/2



1.2. PUBLIC PROCUREMENT
OF THE MINISTRY OF INTERIOR

From the beginning of 2016 until 24 January the same year, the
Ministry of Interior published a total of 70 tender documen-
tation on the Public Procurement Portal. The most common
procedure carries out by the Ministry was open procedure, fol-
lowed by the shopping method, while in one case restricted
tendering was used as means of public procurement.

The total amount of estimated value of Mol's public procure-
ment for the said period is over €8 million.

PUBLIC PROCUREMENTS OF MOI

Public procurement . o Estimated
published tender
procedure values
documents
Open procedure 53 8.335.175,00
Shopping 16 248.900,00
Restricted tendering 1 32.000,00
Total: 70 8.616.075,00

Table 2: Statistic data on public procurements of Mol January-June 2016
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The direct contracting method in the public
procurement system of Montenegro is defined
by the law as “a direct agreement between the
contracting authority and bidder on the terms
of public procurement”. It is a method that is
used for purchases of lowest value, or procure-
ments that require an urgent action.

Therefore, this method is the least regulated
and most difficult to control one. That is why
the law clearly limits the amount of funds that
may be spent by this method, both for a single
procurement and on an annual basis.

Thus, a single procurement through the direct
contracting must be less than €5,000°, while insti-
tutions can spend a maximum of seven to 20 per-
cent of its total previous year's budget for public
procurements using this method.

2.1. DIVIDING OF TENDERS BY THE
MINISTRY OF INTERIOR

For the acquisition of four types of goods - office sup-
plies, toners, car tires and car parts, the Ministry of Interi-
or significantly divided tenders, which was a violation of
the law and the public procurement plan of the Ministry.
Instead of using the method of open procedure, which
should be used for major public procurements, the Min-
istry of Interior decided to cut tenders and to procure the
same goods several times, using the direct contracting,
thus violating the law and its own procurement plan and
excluding competition from the procedures.

In 2015, the procurement plan of the Ministry of Interior
included funds for the purchase of office supplies, toner
cartridges, car parts and tires. The estimated value of those
procurements, according to the plan, was €760,000, and
the same document envisaged that all of the goods need-
ed to be acquired by the open procedure.

The portal of the Public Procurement Administration con-
tains several tender invitations and documentation for

2. MISUSE OF DIRECT CONTRACTING METHOD

Based on the analysis of documents obtained
from the Ministry of Interior through the requests
for free access to information and documentation
published on the website of the Ministry of Interi-
or and the Public Procurement Portal, one can get
a general impression that the police demonstrat-
ed very poor planning of public procurements
and dysfunctional spending from the budget.

The Ministry of Interior, carrying out nearly 150
direct agreements, divided unnecessarily public
procurements in four categories, while carrying
out simultaneously very poorly procedures of
their own, official procurement plan.

In this way, the Mol violated all the principles of the
Public Procurement Law which should ensure the
effectiveness and efficiency of use of public funds,
competition, transparency and equality of tenderers.

those items of public procurement, but for most of the
procedures it is difficult to conclude whether the proce-
dures were carried out to the end, and whether the public
procurement realized, on the basis of the publicly available
documentation.

Type . )
of goods Office supplies Toners Car tires Car parts
LSS 240,000 € 170,000 € 105,000 € 245,000 €
PP Plan
Type of
procedure A Open Open Open

Table 3: Public procurement of four specific types of goods,
in accordance with the Mol plan, with planned values and methods
of public procurement

2 Law on Public Procurement (Official Gazette of Montenegro, 57/14 and 28/15), article 30, paragraph 1.

3 Ibid, article 21.
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2.2. OFFICE SUPPLIES

At the beginning of 2015, the Ministry of Interior, published
in only two days two calls for tenders regarding office sup-
plies, one open procedure worth over €200,000 and other
shopping, worth €25,000. The Mol failed to complete the
first big public procurement until the end of the year due
to the fact that the State Commission for Control of Public
Procurement twice annulled the decision on the best offer.
As a result, the Mol was acquiring office supplies through
direct contracting, while carrying out the tender procedure
at the same time. The other acquisition, carried out by the
method of shopping, was successfully completed.

Open procedure

On 12 February 2015, the Ministry of Interior published on the
Public Procurement Portal the call for the open procedure of
public procurement of office supplies, the estimated value of
which was €215,000.00. After conducting the open public pro-
curement procedure, on 27 April 2015, the decision on the best
offer was published on portal and it could be seen that there
was five bidders: “Stratus d.o.0 *, “Kastex d.0.0!, “Ljetopis d.0.0/,
“Jolly commerce d.o.0”and “Raster office d.o.0

In the process of review and evaluation of bids, it was conclud-
ed that only the bid of “Stratus d.0.0!" was correct, and that as
such, it was the only one that remained and evaluated as the
best, with the price of €193,385.10. It is important to emphasize
during the procedure the State Commission for Control of Pub-
lic Procurement Procedures did not receive any complaints.

Following the decisions taken on the best bid, on 7 May 2015,
one of the bidders, namely “Kastex d.0.0, submitted a com-
plaint to the State Commission for Control of Public Procure-

Call 1.
- open Complaint
procedure
€215.000
12/2/2015 7/5/2015
Feb Apr May
27/4/2015
Mol reaches
1. decision on
the best offer

ment Procedures, which annulled the decision of the Ministry
of Interior* and decided to reconsider the whole case.

On 29 July 2015, the new decision of the Ministry confirmed the
previous decision and concluded that the only valid bid was
that of ,Stratus d.0.0”On 17 August 2015, "Kastex d.0.0!"again ap-
pealed to the State Commission against the decision of the Mol,
the State Commission again canceled the decision of the Mol
and decided to reconsider the case for the second time.

In the third, the repeated evaluation procedure and evalu-
ation of bids, the Ministry of Interior decided that the offer
of “Stratus d.o.0." was invalid, although the two times before
the offer had been valued as correct. The Mol maintained
the stand that the other four bids were invalid as well, caus-
ing the public procurement procedure to be suspended.
That was confirmed by the decision of the Ministry of Inte-
rior dated 21 December 2015, which was published on the
public procurement portal.

Only a few days later, on 31 December 2015, the Ministry of
Interior launched a new open procedure of the public procure-
ment of office supplies. The value was €215,000 again, but the
procedure was divided into two lots. Five companies submit-
ted bids, namely:“Jolly Commerce d.0.0’,"Kastex d.0.0", "Chroni-
cle d.0.0", "Raster Office d.o.0”"and “Stratus d.o.0.

In the process of review and evaluation of bids for lot 1 and
lot 2, it was estimated that two bids were invalid, and the
most favorable bid was the one of “Jolly Commerce d.o.0.
On 12 February 2016, the decision on the best bid was
made. However, on 24 February 2016, the second-ranked
bidder “Kastex d.o.0." Podgorica filed an appeal against
such a decision to the State Commission for Control of
Public Procurement Procedures, and the further proceed-
ing was suspended until a new decision on the appeal was

State com- 2. State
mission Complaint commission
cancels 1. cancels 2.
decision decision
9/7/2015 17/8/2015 4/12/2015
Jul Aug Dec
29/7/2015 21/12/2015
Mol reaches Mol cancels
2. decision on the procedure
the best offer

Scheme 1: Timeline of the open-procedure public procurement by Mol, concerning the acquisition of office supplies

4 State Commission for Control of Public Procurement Procedures, decision UP0904-354/2-2015, dated 9 July 2015
5 State Commission for Control of Public Procurement Procedures, decision UP0904-609/2-2015, dated 4 December 2015
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made. However, the Ministry of Interior partially reversed
the decision made on 12 February 2016 and on 03 March
2016 adopted a new decision on the best bid for the lot T,
which stated that“Jolly Commerce d.o.0.had submitted an
invalid bid, and “Kastex d.0.0” the second-ranked bidder in
the original decision, got the tender. Yet, one of the inter-
ested parties was dissatisfied with the Mol’s decision again,
it filed a complaint to the State Commission. As there is no
official decision on the lot 1, nor the decision of the State
Commission on the website of the Public Procurement
Directorate, it can be concluded that the process has not
been completed yet.

In the meanwhile, the State Commission for Control of Pub-
lic Procurement Procedures has made decision with regard
to the appeal of ,Kastex’, so the decision® dated 16 June
2016 states that the complaint is dismissed as inadmissible
insofar as it relates to the lot 1, because the Mol has pre-
viously reversed the decision that was the subject of the
complaint. Also, the complaint related to the lot 2 sustains,
but the decision on the best offer dated 12 February 2016 is
rendered void and the case is returned for a new trial.

The Ministry of Interior, based on the decision of the State
Commission, adopted on 15 July 2016 a new decision on
the best bid for the lot 2, where the first-ranked bidder with
the best price was “Kastex d.o.0 The contract with “Kastex”
concerning the lot 2 was concluded on 29 August 2016.

"

Shopping

The Ministry published a tender for the procurement of office
supplies once again in February 2015. This time they chose the
shopping method, and the estimated value of the tender was
€25,000. This procurement was carried out without any appeals.
There were five bidders, all of whom had valid offers and the
selected was the one with the lowest price. The offer was made
by “Ljetopis d.0.0!"and the amount was €22,833.72. The contract
was concluded at the end of March 2015.

Direct contracting

As the Ministry of Interior in 2015 successfully conducted
only one public procurement of office supplies through the
use of the shopping method, which is less than 10 percent
of the total estimated value for this type procurement, most
of the office supplies were procured through the direct
agreement with the bidders, thus violating the law.

In 2015, the Mol concluded a total of 13 direct agreements for
the purchase of office supplies, the total of which was €48,321.93.

In this way, the Ministry of Interior violated the law, be-
cause the tender for the supply of one type of goods, which
due to its value had to be carried out through the open
procedure, was divided into several smaller tenders. Those
smaller tenders were carried out with the least transparent
method, the legality of which is very difficult to control
and which mostly precludes market competition.

Another problem here is the fact that eight of the total number
of direct agreements were concluded for the total value of one
euro or less lower than the upper limit of the tender that can
be carried out through the direct contracting, i.e. €5,000.

Moreover, bearing in mind the procurement of the office sup-
plies, one can conclude that the inefficient handling of the com-
plaints by the State Commission for Control of Public Procure-
ment Procedures contributed to the Mol's decision to recourse
to direct contracting as an alternative way of securing the funds
necessary for its work and functioning of its bodies. Therefore,
the improvement of capacities of the State Commission for Con-
trol of Public Procurement Procedures is necessary to ensure
prompt actions of the institution on submitted complaints.

Procurement of office supplies by Mol through the direct contracting

Date Agreed value ex VAT Bidder
22.06.2015. 4,999.90 € Jolly commerce d.o.o.
22.06.2015. 660.56 € Ljetopis d.o.o.
01.10.2015. 4,999.32€ Stratus d.o.o.
06.02.2015. 4,998.98 € Jolly commerce d.o.o.
18.09.2015. 4,999.55€ Ljetopis d.o.o.
22.09.2015. 754.22€ Jolly commerce d.o.o.
09.11.2015. 4,998.94 € Jolly commerce d.o.o.
26.12.2015. 4,999.69 € Stratus d.o.o.
08.12.2015. 4,998.28 € Stratus d.o.o.
23.06.2015. 92.54€ Jolly commerce d.o.o.
24.07.2015. 2,050.00 € Jolly commerce d.o.o0.
02.09.2015. 4,770.00 € Ekspert MG d.o.o.

Tabela br. 4: Lista neposrednih sporazuma MUP-a za nabavku
kancelarijskog materijala

2.3. TONER CARTRIDGES

In 2015, the Ministry of Interior called only one tender for the
procurement of toner cartridges. Although the public pro-
curement plan for 2015 envisaged the acquisition to be car-
ried out with the open procedure method, the Ministry opt-
ed for the shopping method. The shopping procedure was
carried out, but it is not known whether it was completed, as
the Public Procurement Portal does not show the agreement

6 State Commission for Control of Public Procurement Procedures, decision UP0904-179/2-2016, dated 16 June 2016
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that was supposed to be signed between the contractor
and the first-ranked bidder.

Once again, the Ministry of Interior decided to close a
series of direct agreements for procurement of toner
cartridges, despite the fact that such a procedure is not
lawful. Therefore, the Ministry spent just over €12,000
for the acquisition of toner cartridges through the total
of eight direct agreements.

Shopping

Although the public procurement plan envisaged that the
toner cartridges would be procured by the open procedure
method, and the procedure should have been initiated in May
2015, the Ministry of Interior initiated the procurement by the
shopping method on 20 March 2015, in two lots. The estimat-
ed value of the procurement was €25,000.00, of the total of
€170,000.00, which was the sum envisaged in the public pro-
curement plan for 2015. It is also the tender published on the
Public Procurement Portal. The total number of submitted bids
was four for the lot 1 and two bids for the lot 2. The follow-
ing bidder submitted their offers for the lot 1: “Ljetopis d.0.0’,
“Kastex d.0.0", “Raster Office d.o.o!,"Biromont d.0.0"and “Stratus
d.0.0" "Kastex"and “Raster Office” bidded for the lot 2 as well.

The decision on the best bid was rendered on 23 April 2016. It
stated that that the bid of “Biromont d.o.0” for the lot 1 was in-
valid, and that out of the remaining four, the bid of "Kastex d.0.0.
was the most favorable. There were two bids for the lot 2, and
again the one made by, Kastex d.o.0" was the most favorable.

There were no appeals to the State Commission at that stage.
However, it is not known whether the procedure has been com-
pleted at all, as the Public Procurement Portal does not show
the contract that should have been signed with the best bidder.

However, even in case that the public procurement has been
completed, the most of the funds planned for the acquisition
of toner cartridges, i.e. €145,000, remains unspent.

Direct contracting

Despite the fact that the Mol kept a significant amount of funds
for the purchase of toner cartridges and that it could initiate an
open procedure for procurement of those items, the Ministry
nevertheless decided to carry out a series of direct agreements,
to cut it into several smaller tenders and thus significantly ex-
clude competition from the procedure.

Thus, the documentation that was submitted to MANS upon
the request for free access to information indicated thatin 2015
the Mol concluded six direct agreements for the purchase of
toner cartridges, the total value of which was €12,396.04.

14

Procurement of toner cartridges by Mol through direct contracting

Date Agreed value ex VAT Bidder
05.06.2015. 3,034.50 € Stratus d.0.0.
20.05.2015. 2,641.80 € Stratus d.o.0.
14.04.2015. 4,990.54 € Ljetopis d.o.o.
21.07.2015. 870.06 € Jolly commerce d.o.0.
16.09.2015. 104.92 € Jolly commerce d.o.0.
22.09.2015. 754.22€ Jolly commerce d.o.0.

Table 5: List of direct agreements of the Mol for procurement
of toner cartridges

Direct agreements were concluded from 14 April 2015 to 22
September 2015.

[t is interesting that once more the only direct agreement of the
Mol was only a few euro below the upper limit of €5,000, i.e. below
the limit that would oblige the Mol to carry out the procurement
by using the method that would involve more competition.

2.4. CARTIRES

After examining the public procurement portal, we
concluded that in 2015 the Ministry of Interior did not
issue any individual procedure for procurement of tires
until 29 December 2015. That procedure was complet-
ed in August 2016. However, the public procurement
plan envisaged €105,000.00 for the purchase of tires
in February last year.

Instead of conducting an open public procurement pro-
cedure in 2015 and thus acquire the necessary tires, the
Mol decided to divide the public procurement into 28
direct agreements, which completely stultified the law.

Open procedure

The public procurement of tires was launched at the end
of 2015, contrary to the public procurement plan. The
estimated value of the procedure was €87,000, while the
total sum envisaged by the plan was €105,000. After sev-
eral amendments to the tender documents, on 15 Febru-
ary 2016, a complaint against the tender documents was
made to the State Commission for Control of Public Pro-
curement Procedure, which interrupted all further activi-
ties of the contracting authority.

The decision on the best bid was made on 07 July 2016, while
there was no information that the procedure with regard to
the complaint had been completed and that the public pro-
curement procedure continued. Bids were submitted by four

companies: “Vujacic Company d.o.o.,"Omnioil d.0.0!, “Efel travel
d.o.0!"and “Efel Motors d.0.0!



The only valid bidder was the one made by ,Vujacic Company
d.o.0” Its value was €82,572.26 and it was the most favorable
bid. The contract between the best bidder, “Vujacic Company
d.0.0"and the Ministry of Interior was concluded on 26 August
2016, nearly eight months after the procurement procedure
was launched and nearly 19 months later than it should have
been done according to the public procurement plan.

Direct contracting

However, despite the fact that the Mol did not procure tires
in 2015 in accordance with dynamics and methods provided
by the plan, the Ministry once again decided to divide tenders
into smaller, direct agreements, without any grounds.

Procurement of tires be the Mol through direct contracting

Date Agreed value ex VAT Bidder
31.03.2015. 565.77 € Vujaci¢ company d.o.o.
09.04.2015. 322.68€ Vujaci¢ company d.o.0.
25.03.2015. 1,155.20€ Vujaci¢ company d.o.o.
09.04.2015. 564.01€ Efel Travel d.o.0.
09.04.2015. 537.26 € Vujaci¢ company d.o.0.
09.04.2015. 533.83€ Vujaci¢ company d.o.o.
21.04.2015. 32435€ Vujaci¢ company d.o.o.
09.04.2015. 686.01€ Efel Travel d.o.0.
21.04.2015. 1,229.56 € Vujaci¢ company d.o.o.
21.04.2015. 753.70€ Vujaci¢ company d.o.o.
12.05.2015. 435.44€ Vujaci¢ company d.o.0.
30.04.2015. 25447 € Vujaci¢ company d.o.o.
05.06.2015. 191.99 € Efel Travel d.o.0.
11.06.2015. 640.46 € Vujaci¢ company d.o.o.
05.06.2015. 141.80 € Vujaci¢ company d.o.o.
11.06.2015. 412,69 € Vujaci¢ company d.o.o.
24.06.2015. 207.58€ Vujaci¢ company d.o.0.
31.08.2015. 43197 € Vujaci¢ company d.o.o.
31.08.2015. 518.40€ Bolex d.o.0.
27.08.2015. 669.78 € Vujaci¢ company d.o.0.
28.09.2015. 273.68 € Efel Travel d.o.0.
09.11.2015. 543.96 € Castellana (O d.o.0.
09.11.2015. 596.56 € Castellana (O d.o.0.
01.12.2015. 504.00 € Efel Travel d.o.0.
13.11.2015. 72591€ Castellana (O d.o.0.
30.11.2015. 382.00 € Castellana (O d.o.0.
15.12.2015. 370.00 € Efel Travel d.o.0.
27.11.2015. 830.36 € Castellana (O d.o.0.

Tabela br. 5: Lista neposrednih sporazuma MUP-a za nabavku tonera

In 2015, the Mol concluded a total of 28 contracts with sever-
al suppliers, some of which was “Vujacic Company d.o.0!, the
leader in the number of contracts concluded with the Ministry,
with the total of 17.

The total sum spend on the procurement of tires through di-
rect contracting is €15,037.43.

The documentation that we were provided by the Ministry
of Interior shows that the tires were procured through di-
rect contracting from late March to mid-December 2015, i.e.
in the period when, according to the public procurement
plan, the Mol should have conducted an open procedure
for procurement of all tires.

2. 5. CAR PARTS

Concerning the procurement of car parts, the Ministry
of Interior published to tenders in 2015 on the Public
Procurement Portal - one early in the year and the other
by the end of the year. The total amount of these two
procedures exceeded the estimated value from the
public procurement plan for more than €30,000, which
indicates that the procurement of car parts was not well
planned from the very beginning.

Apart from the procurement through the open proce-
dure, the Ministry of Interior spent over €25,000 from the
budget for procurements through direct contracting. The
number of those procurements was almost 100.

Open procedure

In April 2015, the Ministry of Interior called an open
procedure for the public procurement of car parts. The
estimated value was €220,000, while the total sum for
procurement of car parts, according to the public pro-
curement plan was €245,000.00. The public procurement
of car parts was divided into 10 lots, depending on the
brand of vehicles the parts were procured for.

The decisions on the best offer for each lot separately were
made in June 2015, and the contracts with the best bidders
were concluded at the end of July 2015, as there were no com-
plaints against the procedure.

The Ministry of Interior issued another open procedure
tender for the procurement of car parts at the end of the
year, more precisely on 25 December 2015. The estimated
value of the tender was €57,000.00. The decision on the
best bid was made in March 2016, and the contracts were
concluded a little over a month later, also without any
complaints from the bidders.

It is interesting that the total estimated value of those two
procurement procedures was €277,000, which significant-
ly exceeded the funds envisaged in the procurement plan,
which was €245,000.
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Direct contracting

The Ministry of Interior procured a big share of car parts
through direct contracting. Thus, in 2015, 99 agreements
were concluded, a total sum paid from the budget of the
Mol under those agreements was €25,876.70. Suppliers
that concluded most of the agreements with the Mol were

“Magnus DP d.o.0! Podgorica (33 agreements) and “Ompnioil
d.o.0 Podgorica (27 contracts).

Therefore, the Mol once more stultified the Law on Public Pro-
curement, because instead of purchasing the goods through
the announced open procedures, they decided to use a series
of direct agreements, for which there were no legal grounds.

PROCUREMENT OF CAR PARTS BY THE MOI THROUGH DIRECT CONTRACTING

Date Agreed value ex VAT Bidder Date Agreed value ex VAT Bidder
29.01.2015. 60.00 € Vm Motors d.o.0. 24.06.2015. 24.99€ Omnioil d.o.o.
29.01.2015. 314.14€ Omnioil d.0.0. 24.06.2015. 132.09€ Omnioil d.o.0.
28.08.2014. 78.50€ TD Séeki¢ d.o.o. 23.06.2015. 72.00€ Omnioil d.o.o.
23.02.2015. 725.00 € N&S bravarska radionica 10.07.2015. 39.50 € Magnus DP d.o.o.
11.03.2015. 267.75€ Omnioil d.0.0. 21.07.2015. 26.82€ Bolex d.o.0.
11.02.2015. 440.00 € Vm Motors d.o.0. 21.07.2015. 601.16 € Magnus DP d.o.o.
10.03.2015. 203.90€ Magnus DP d.o.0. 23.06.2015. 419.48 € Omnioil d.o.o.
26.03.2015. 89.25€ Omnioil d.o.0. 10.07.2015. 22470€ Magnus DP d.o.0.
08.04.2015. 25332€ BMW Grebovi¢ d.o.o. 03.07.2015. 239.74€ Bolex d.o.o.
06.04.2015. 166.50 € Alliance d.o.0. 10.07.2015. 198.70 € Magnus DP d.o.o.
30.03.2015. 39.92€ Omnioil d.0.0. 03.07.2015. 129.12€ Omnioil d.o.0.
03.04.2015. 523.48¢€ Likos Montenegro d.o.0. 23.06.2015. 910.80 € Karal Commerce d.o.0.
31.03.2015. 148.56 € Omnioil d.o.o. 03.07.2015. 98.10€ Bolex d.o.o.
16.04.2015. 28.00 € Bolex d.o.o. 10.07.2015. 451.06 € Magnus DP d.o.0.
23.04.2015. 47.92€ Magnus DP d.o.o. 10.07.2015. 66.05€ Omnioil d.o.o.
21.04.2015. 177.31€ Magnus DP d.o.o. 10.07.2015. 35.70€ Omnioil d.o.0.
21.04.2015. 133.76 € Spona d.o.o. 24.06.2015. 211.29¢€ Vujaci¢ company d.o.0.
21.04.2015. 544.67 € Ljetopis automotive d.o.o. 24.06.2015. 547.82€ Omnioil d.o.o.
21.04.2015. 183.26 € Spona d.o.0. 24.06.2015. 258.69 € Magnus DP d.o.o.
21042015, 235.04€ Sponad.o.. 05.06.2015. 71400€ Omnioil d.00.

03.07.2015. 208.68 € M DP d.0.o.
21042015, 173.76€ Sponad.o.. 2gnibreas
30.07.2015. 669.78 € Vujaci¢ company d.o.0.
08.05.2015. 25.00€ Magnus DP d.o.0.
24.06.2015. 595.00 € Omnioil d..0.
04.05.2015. 4370€ Magnus DP d.o.o.
. 03.07.2015. 118.62 € Magnus DP d.o.o.
25.03.2015. 31273 € Omnioil d.0.0.
N 10.07.2015. 1,432.00 € Efel Travel d.o.0.
29.04.2015. 87.73€ Rok3ped Auto centar d.o.o.
30.04.2015. 1932€ Magnus DP d.o.0. 3007.2015. 7060€ Magnus DP d.0.
21042015, 214.20€ Omnioil d.0.. 05.06.2015. 190.10€ Omnioil d.00.
23.04.2015. 42680€ Sisevic company d.0.0. 10.07.2015. 55.10¢ Magnus Moto d.0..
24.06.2015. 81.48€ Magnus DP d.o.o.
21.04.2015. 470.06 € Spona d.o.0.
23.06.2015. 177.19€ Omnioil d..0.
23.04.2015. 565.25€ Rok3ped Auto centar d.o.o.
30.04.2015. 18901 € Spona d.0.0. 01.07.2015. 14550 € Magnus Moto d.o.o.
27.05.2015. 316.22€ Magnus DP d.0.0. 30.07.2015. 315.26 € Bolex d.o.o.
05.06.2015. 236.81€ Omnioil d.0.0. 30.07.2015. 87.80¢€ Magnus DP d.o.o.
05.06.2015. 39.40€ Magnus DP d.o.0. 23.06.2015. 51.3€ Spona d.o.0.
12.05.2015. 71.04€ Omnioil d.o.0. 28.06.2015. 743.02€ Alliance d.o.o.
27.05.2015. 122.90 € Magnus DP d.o.o. 15.06.2015. 532.19¢€ Magnus DP d.o.0.
18.05.2015. 168.98 € Omnioil d.o.0. 28.07.2015. 141.61€ Omnioil d..0.
05.06.2015. 387.00€ Bolex d.o.o. 14.08.2015. 7146 € Bolex d.o.o.

16




13.05.2015. 167.50 € Magnus DP d.o.0. 27.07.2015. 77.10€ Magnus DP d.o.0.
13.05.2015. 45.22€ Omnioil d.o.o. 30.07.2015. 90.10€ Magnus DP d.o.0.
05.06.2015. 0.33¢ Sincommerce d.0.0. 14.09.2015. 523.18€ Castellana C0 d.0.0.
15.05.2015. 167.50€ Magnus DP d.o.. 17.09.2015. 29.16€ Omniol d.0.0.
10.06.2015. 196.35¢€ Omnioild.0.. 16.09.2015. 96.00€ Bolex d.0.0.
12.05.2015. 38.55€ Magnus DP d.o.o.

04.09.2015. 364.30 € Bolex d.o.o.
05.06.2015. 13031€ Omnioil d.o.o.

27.08.2015. 22717 € Magnus DP d.o.o.
12.05.2015. 27.17¢€ Magnus DP d.o.o.

- 27.07.2015. 575.25€ Bolex d.o.o0.

12.06.2015. 388.53 € Alliance d.o.o.
03.06.2015. 27.00€ Bolex d.o.0. 28.09.2015. 881.87€ Magnus DP d.o.0.
11.06.2015. 388.94€ Vujaci¢ company d.o.0. 27.05.2015. 267.13 € Magnus DP d.o.o.
03.07.2015. 23447 € Magnus DP d.o.o. 10.03.2015. 855.85 € Bolex d.o.o.

Table 7: List of direct agreements of the Mol for the procurement of car parts
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3. EXCEEDING OF DIRECT CONTRACTING

After MANS found that in 2015 the Ministry of Interior overly
used the method of direct contracting when acquiring the
goods for the acquisition of which, according to the law and
its own public procurement plan, other methods should
have been used, we have also analyzed the application of
this method by other institutions.

The Law on Public Procurement provides that the amount of
money a contracting authority may spend through direct con-
tracting in the current year can be up to 10 percent of the exe-
cuted budget for procurements in the previous year. For small
institutions, the budget of which was up to €25,000 for procure-
ment, this limit cannot be more than 20 percent.

Data show that in 2014
nearly 10 percent of the
contracting  authorities
violated these provisions
and that direct contract-
ing cost more than it is
permitted by law.2 In 2015,
the number was some-
what smaller, but was still
over five percent of the
contracting authorities.”

2014 2015

Il Total number of contracting authorities

Contracting authorities that violated
exceed direct contracting

Yet, the law does not en-
visage any concrete sanc-
tions for those institutions
and responsible persons
that exceed the use of direct contracting and thus violate the law.

Graph 1: Number of contracting author-
ities that exceeded the use of direct con-
tracting compared with the total number

For this reason, in late 2015, MANS addressed to the Supreme
State Prosecutor’s Office and reported each of the 59 institutions
that had violated the law in 2014. We requested that the pros-
ecution examine whether in those excessive use of direct con-
tracting there were elements of a criminal offense, and if so, to
institute proceedings in accordance with the criminal law.

After more than half a year, the Special State Prosecutor’s Office
responded for only two of the institutions.

The prosecution’s response says that they collected the neces-
sary data and documents, that they made the evaluation and
found no reasonable doubt that any person had committed any
of the offenses reported, nor any other offense that should be
prosecuted by virtue of office.

As for the other 57 complaints, we have received no response
yet, i.e. the process of verification is still in progress.

Particularly interesting is the fact that the list of the institutions
that have been reported for violating the law, with regard to
the direct contracting, includes those authorities which should
control the legality of the implementation of public procure-
ment regulations, such as the State Audit Institution and the
Supreme State Prosecutor’s Office.

podgorcl & 08, 2016 201__go0

CRNA GORA

SPECIJALNO DRZAVNO TUZILASTVO
Ktr-S.br.451/15

Podgorica, 29.07.2016.godine

NVO ,MreZa za afirmaciju nevladinog sektora“
PODGORICA
Dalmatinska 188

Obavjestavamo Vas da smo, povodom Vade prijave br. 217981/12 od
24.12.2015. godine koju ste podnijeli zbog osnovane sumnje da su, u postupku
javnih nabavki tokom 2014. godine, odgovorna lica u Javnoj predskolskoj
ustanovi ,Radost” Kotor, izvrsila krivi¢no djelo zluopotreba sluzbenog poloZaja iz
€1.416 st.3 u vezi st.1 Krivitnog zakonika Crne Gore, nakon prikupljanja potrebnih
podataka i je, te ocjenom istih, nali da u konkretnom slutaju ne
postoji osnovana sumnja da je bilo Koje lice izvrsilo prijavijeno, niti bilo koje
drugo krivi¢no djelo za koje se gonjenje preduzima po sluzbenoj duZnosti.

SPECYALNI TUZILAC
| (e
7 iy ?

Figure 1: Sample of response by the Special State Prosecutor’s Office regard-
ing the appeal against Public Preschool Institution ,Radost” from Kotor

7 Law on public procurement (Official Gazette of Montenegro, 57/14 and 28/15), art. 30, paragraphs 2 and 3:

Total annual value of public procurement through direct contracting cannot exceed:

- 10% of the executed public procurement budget of the contracting authority in the previous year, in case the public procurement budget is up to €200,000;

- 9% of the executed public procurement budget of the contracting authority in the previous year, in case the public procurement budget is €200,000 - €500,000;

- 8% of the executed public procurement budget of the contracting authority in the previous year, in case the public procurement budget is €500,000 - €800,000 EUR;

- 7% of the executed public procurement budget of the contracting authority in the previous year, in case the public procurement budget is over €800,000.

Notwithstanding paragraph 2 of this Article, the total annual value of public procurements through direct contracting can be up to 20% of the executed public procurement
budget in the previous year, as long as the public procurement budget amounts to €25,000. The public procurement procedure by direct contracting shall be regulated by the

contracting authority by means of a specific act.

8 Public Procurement Directorate, Report on Public Procurement in Montenegro for 2014, May 2015. More information available on http://www.ujn.gov.me/wp-content/

uploads/2015/06/1zvjestaj2014.pdf

9 Public Procurement Directorate, Report on Public Procurement in Montenegro for 2015, May 2016. More information available on http://www.ujn.gov.me/wp-content/

uploads/2016/06/1zvjestaj2015.pdf

10 Data on violation of direct contracting in 2015 were published only in June 2016 and are still subject to analysis. After that, if it is determined that there may be grounds for
a criminal offense, the complaint will be submitted to the Supreme State Prosecutor’s Office, as well as for the year before
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4. FAILURETO PUBLISH PUBLIC

PROCUREMENT PLAN

The annual report on the implementation of pub-
lic procurement for 2015, published by the Public
Procurement Directorate, also includes the list of
contracting authorities that did not publish the
Public Procurement Plan for 2015 on the Public
Procurement Portal.

Since the Law on Public Procurement’ binds all
contracting authorities to draw up and submit the
Public Procurement Plan by 31 January of the cur-

rent year in order for it to be published on the por-
tal, and prescribes misdemeanor liability'? for con-
tracting authorities that fail to comply with the law,
MANS submitted the initiative for misdemeanor
proceedings against those contracting authorities.

The total number of initiatives submitted to the
Inspection Directorate against the contracting au-
thorities that failed to draft and publish the Public
procurement plan for 2015 is 122.

The Inspection has informed us that it has determined that the
deadline for acting on our initiatives, as well as the violations, are
expired, pursuant to the provisions of the Law on Misdemeanors.”

This example showed that due to the inertness
of institutions and several months of disregard
of violations of the law, those who violated the
law will not suffer the consequences.

The Public Procurement Administration is
the only authority that has the information
on which contracting authorities failed to
draft and published the procurement plan
within the statutory time limit in the cur-
rent year. Those data are made available
to the public after more than a year, when
the Administration publishes the Public
Procurement Report.'

1
1
1
1

At the time of the publication of the official report, infringe-
ments of institutions that failed to draft and published the
public procurement plan are already obsolete, which com-
pletely stultifies the Law on Public Procurement.

U odnosu na prednje inspekcija za javne nabavke razmotrila je Vasu inicijativu i utvrdila
da je istekao rok za postupanje shodno odrebi clana 59 stav 1 Zakona o prekrsajima
,Sl list CG*br.1/11,6/11,39/11.32/14.g.

S postovanjem,

qlayni Inspektor

Obavjestenje dostavljeno:
— Podnosiocu inicijative,
— Postupajucem inspektoru,
—  prijave@uip.gov.me
- ala

Figure 2: Response from the Inspection Directorate to the initiative of MANS, dated 11 July 2016

1 Law on Public Procurement (Official Gazette of Montenegro, 57/14 and 28/15), article 38, paragraph 1

2 Law on Public Procurement (Official Gazette of Montenegro, 57/14 and 28/15), article 149

3 Law on Misdemeanors (Official Gazette of Montenegro, 1/11,6/11,39/11 and 32/14), article 59, paragraph 1
4 Asarule, the report of the Administration for the current year is published in May of the following year
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Having examined the Annual Report on the im-
plementation of public procurement for 2015,"
which the Public Procurement Administration
published in early June 2016, it was found that
a number of contracting authorities had not
submitted reports on conducted public procure-
ment procedures and concluded public procure-
ment agreements for 2015. Therefore, the Law on
Public Procurement has been violated.'®

The total number of initiatives submitted to the Inspec-
tion Directorate is 62. The Directorate has responded that
they have the authority to act, and that will conduct the
inspection and notify the interested persons of the factual
situation. Notification is to address MANS received this no-
tification in mid-June 2016, but the final response was not
received to the date of this report.

,

il za javne su 06.07.2016.g

U odnosu na ) inicijati i Vas da je inspekija za
Javne nabavke iste razmotrila i utvrdila da ima nadleznost za postupanje te da ce izvrsiti
inspekcijske preglede nakon cega cete biti i) o dje: j stanju
ip i j iz
S poétovanjem,
Glavni Inspektor
20 Kajevic

Obavjestenje dostavijeno: v \- ""\/\\NV\

- Podnosiocu inicijative, : J |

- Postupajucem inspektoru, \

- prijave@uip.gov.me

- ala

Figure 3: Response of the Inspection Directorate to the MANS's initiative
dated 5 July 2016

15 http://www.ujn.gov.me/2016/06/izvjestaj-o-javnim-nabavkama-za-2015-godinu-3/

5. FAILURE TO SUBMIT PUBLIC
PROCUREMENT REPORTS

As the Law on Public Procurement' in the pe-
nal provisions prescribes misdemeanor respon-
sibility for contracting authorities that do not
submit the report, MANS submitted initiatives
for misdemeanor proceedings to the Inspection
Directorate, against those institutions or their
responsible persons.

16 Law on Public Procurement (Official Gazette of Montenegro, 57/14 and 28/15), article 118, paragraph 1
17 Law on Public Procurement (Official Gazette of Montenegro, 57/14 and 28/15), article 149
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6. CONTORL OF HIGH-VALUE PUBLIC PROCUREMENTS

Amendments to the Law on Public Procurement adopted by
the Parliament in late 2014 and which entered into force in
May 2015, abolished the obligation of the State Commission
for Control of Public Procurement Procedures to control ex
officio public procurements worth over half a million euro.

Bearing in mind extremely poor legal infrastructure in this
area, MANS submitted an initiative to the Inspection Di-
rectorate - Public Procurement Inspection, requesting to
control the total of 20 public procurement procedures, the
estimated value of which was exceeded €500,000.00.

However, the inspection has informed us that it exam-
ined the required procedures, and that the public pro-
curement inspector did not have authority to control the
entire procurement procedure, only its certain stages. In
those specific, according to the opinion of the Inspec-
tions, most of the phases that could have been controlled
were already completed.

Moreover, the public procurement inspector did not con-
trol the actions and decisions of the contracting authorities
against which the complaint was filed to the State Commis-
sion for Control of Public Procurement Procedures.

Such an act by the Public Procurement Inspection is the
best indicator of how poor was the legal act which revoked
the jurisdiction of the State Commission for Control of Pub-
lic Procurement to control ex officio all tenders worth more
than €500,000, without having previously defined an ade-
quate alternative that would have the same powers as, for
example, the Public Procurement Inspection.

Podgorics, U308, 2035

CRNA GORA
VLADA CRNE GORE
UPRAVA ZA INSPEKCIJSKE POSLOVE
Inspekcija za javne nabavke
Broj: 020/0/ 20/6 - 96252
Podgorica, 0 4. 05' 20 /"

MreZa za afirmaciju nevladinog sektrora MANS

PREDMET: Obavjestenje o prijemu inicijative za vrienje inspekcijskog nadzora 22848/07 od
20.07.2016.godine

Predmetnom inicijativom obratili ste se Upravi za inspekcijske poslove, sa prijavom da je MANS
uvidom u portal javnih nabavki p postupke ¢ija je procijenjena vrijednost preko
500.000,00 €, a koji su pokrenuti od januara 2016, Godine , pa do potetka juna 2016.godine, te
da je ukinuta obaveza Drzavne komisije za kontrolu postupaka javnih nabavki da vrii kontrolu
poslupaka Javmh nnbavlu preko 500.000,00€, i da ova inspekcija izvrdi inspekcijski nadzor
paka i impl ije istih, a na osnovu tabele koju ste dostavili.

Obmqesuavamo Vas da je lmculnva dostavljena ovoj inspekciji dana 28.07.2016.g. Inicijativa je
razmotrena i shodno tabeli u okviru iste, a u kojoj ste naveli postupke javnih nabavki i Narutioce
koji su ih raspisali, izvrien je uvid u portal javnih nabavki i utvrdeno je da je za svaki navedeni
postupak veé izvrSeno otvaranje ponuda, za veéinu donelena odluka tj. RjeSenje o izboru
najpovoljnije ponude i za dio navedenih postupaka zakljugeni su ugovori. Obavjestavamo Vas da
inspektor za javne nabavke nema nadleinost da kontroliSe kompletan postupak javne nabavke
ve¢ odredenu fazu postupka, i to u roku odnosno do roka koji je propisan za izjavljivanje Zalbe
shodno ¢lanu 148 stav | tafka 3-12, i stav 2. Takode, navedenim ¢lanom propisano je da
inspektor ne vrsi kontrolu na radnje i odluku naru¢ioca na koje je izjavljena Zalba DrZavnoj
komisiji, a uvidom u portal javnih nabavki za postupke koje ste precizirali inicijativom, utvrdeno
jedasu 1z_|avljenc Zalbe protiv 7 (sedam) naruéilaca.

Za i ke, gdje i nije istekao rok za postupanje u okviru svojih
nadleZnosti, a ukoliko utvrdi da ima takvih, izvrSice inspekcijski nadzor i o ishodu istog Vas
obavijestiti.

Obavjestenje dostavljeno:
- Podnosiocu inicijative
- Glavnom inspektoru
~ Pomoéniku direktora
- arhivi

Impeklor

G

dated 4 August 2016

Figure 4: Response from the Inspection Directorate to MANS's initiative
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7. BARRIERS INTHE LEGAL PROTECTION SYSTEM

The existing Law on Public Procurement provides that the ap-
pellant should pay the fee for conducting the procedure, which
is one percent of the estimated value of the contract, up to the
maximum of €8,000.

This solution is defined primarily as a form of protection from
filing of unfounded complaints, the sole aim of which would be
obstruction of conducting public procurement by a contracting
authority. Namely, an appeal delays the tender process until the
decision of the State Commission is being made, which often
takes several months. Moreover, during a tender procedure it is
possible to file more than one complaint, to each stage of the
public procurement procedure. Therefore, the legal protection
can be used to obstruct the implementation of the tender,
which is why there is a complaint tax defined.

However, the tax has been poorly defined by the existing law.
Due to the fixed amount of the tax, which applies even to small-
er tenders, submitting complaints can often be a significant fi-
nancial burden for micro, small and medium-sized companies,
which is why those companies often choose not to use the right
of legal protection. On the other hand, due to the upper limit of
the tax, obstruction of high-value tenders, often up to several
million euro, by big companies, is very profitable.

Finally, the complaint tax defined as it is, is contrary to the Con-
stitution of Montenegro. The Constitution stipulates that all are
equal before the law, regardless of any particularity or personal
trait'® that everyone is entitled to equal protection of their rights
and freedoms'? and that everyone is entitled to a remedy against
the decision concerning his/her right or lawful interests.

However, the Law on Public Procurement states that the appel-
lant pays a fee for the conduct of proceedings in the amount
of one percent of the estimated value of the contract, provided
that the fee does not exceed €8,000. Moreover, the bidder the
evidence of payment of the fees for the proceeding together
with the complaint. Such provision restrains and conditions the
constitutional right to the remedy or appeal.

Therefore, in March 2016, MANS submitted the initiative to the
Constitutional Court of Montenegro to institute proceedings to
review the constitutionality of those provisions of the Law on
Public Procurement which define the complaint tax for. In order
to speed up the proceedings before the Constitutional Court, we

18 Constitution of Montenegro, article 17, paragraph 2
19 Ibid, article 19
20 Ibid, article 20
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publicly called on all members of the Parliament to institute the
same proceedings before the Constitutional Court, as they are
entitled to it according to the Constitution. Five MPs accepted
our invitation. They submitted the proposal for evaluation of the
constitutionality to the Constitutional Court in mid-March 2016.

However, although it has been more than half a year since the
initiatives were submitted the Constitutional Court has not is-
sued any decision yet.



8. RECOMMENDATIONS FOR IMPROVEMENT

In accordance with the findings of this report, in the
coming period it is necessary to implement a set
of normative, institutional and practical recommen-
dations to improve the public procurement system:

#1 Law on Public Procurement should prescribe
that:

- Contracting authorities are obliged to publish all
public procurement documentation relating to
procurements worth over €500,000, including the
submitted bids, on the public procurement portal;

- Public procurement inspection needs to control
ex officio lawfulness of all stages of public pro-
curement procedure when the procurement is
over €500,000 worth;

- During a single calendar year, contracting au-
thority cannot acquire the same or similar goods,
services or works the total value of which exceeds
€5,000 by the method of direct contracting;

- Public Procurement Administration needs to
notify the inspection of any violations of the law
by the contracting authorities within seven days
after discovering such violation, including viola-

e —

tions in terms of failing to draft and publish the
procurement plan, failing to report on public pro-
curement, etc;

- Members of the State Commission for Control of
Public Procurement Procedures need to be elect-
ed by the Parliament of Montenegro on a public
competition, to increase their number and to de-
cide at least through two councils, composed of
the members of the Commission;

#2 Increase the capacity of the State Commission
for Control of Public Procurement Procedures in
order to enable it to act on complaints of bidders
more promptly and efficiently:

- Elect all members of the State Commission;

- Improve the act on job classification of the
Commission, provide for a higher number of per-
manently employed staff that would act on com-
plaints and fill in the vacancies;

#3 Increase the number of public procurement
inspectors within the Inspection Directorate, in or-
der to ensure prompt acting upon initiatives and
carry out inspection control ex officio.
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