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ABSTRACT

Amendments to the Law on Free Access to Information prescribe that access to data may be restricted in
order to protect trade secrets. However, the concept of trade secret is not prescribed by law at all, which
is not in accordance with international standards and leaves room for numerous abuses.

Practice shows that many institutions and state companies severely abuse the new legal provision in
order to hide data of public interest, which considerably prevents the media and NGO sector from
controlling the work of state authorities, revealing corruption and violations of the law.

Many information relating to spending of public resources, including government deposits, balances of
some local self-governments, public procurement and financing of election campaigns, were declared
secret. The budgets of some state-owned companies, shareholder data, disposal of valuable state assets,
salaries of officials who run those companies, and even statistics on lending to private companies,
including a company associated with a senior public official, were declared secret.

Institutions declare as trade secrets the documents on control of implementation of the law that contain
information important for detecting corruption and non-compliance with regulations, although the law
requires that in such cases there is a prevailing public interest in disclosing data. Thus, all official reports
and data about inspection control of the construction of the highway in the part affecting the Tara River,
as well as a decade-old information about the control of banks, were declared trade secrets.

Reasoning for hiding data is usually incomprehensible or meaningless, thus, for example, public finance
data are protected so as not to violate intellectual property rights, and informations about the business of
monopoly companies are secret in order not to hurt the competition.

In many cases, institutions describe "apocalyptic" scenarios in case of disclosing of data. For example,
disclosure of the budget of a state-owned company could negatively affect the entire electroenergetic
system and investments in the stock market, while disclosing of data on the control of one bank that are
more than a decade old could affect economic system of the entire state. Some institutions state that they
declare data trade secrets in order to protect their own reputation, which is more important than the
public's right to know in what way state resources are spent.

Institutions usually claim that there is no public interest in the information being disclosed, even when it
is obvious that these data are of utmost importance for the detection of corruption. No reporting entity
ever conducted a public interest test that showed that data declared trade secret should be disclosed
because the public interest is prevailing.

In some cases, the institutions formally allow access to information, but delete key information from
their documents, stating that they are trade secrets. Specific examples show that in this way important
data are hidden from the public without properly conducted harm and public interest test.

Issues in the implementation of the law further aggravate the practice of the Agency for Free Access to
Information that continuously violates the legal deadline for deciding on appeals. However, the Agency
not only does not act in a timely manner, but also acts selectively, because in some cases they decide after
a few months, while in others only after several years.

The Agency instructs the reporting entities to apply the new provision and allows them to declare
information as trade secrets, regardless of the public interest that they be disclosed. In case of referring
to this provision, the Agency does not determine whether the information was declared secret under the
law, whether and how the harm test was conducted, and whether the public interest or damage that may
be caused by disclosing of information is of greater importance.

A particularly significant issue in practice of the Agency is that it allows the retroactive application of the
new legal provision, in proceedings initiated before the amendments to the Law. The courts did not give a
ruling on the retroactive application of the new legal provision, but they are accepting it by implication.

Two years after the amendments to the Law, case law relating to the application of the new provision is
still limited, due to very long deadlines in which the Agency and the Administrative Court act. The
practice so far is not favourable, since the courts consider that institutions do not have to carry out a
harm test when declaring information trade secret under a special law. This means that the issue of the
right to access information is regulated by other laws that, according to the courts, have a greater legal
force than the Law on Free Access to Information.




1. LEGAL FRAMEWORK

The amendments to the Law on Free Access to Information [1] prescribe that institutions may restrict
free access to data in order to protect trade secrets. The term trade secret is not defined and because of
this institutions and state-owned companies arbitrarily prescribe conditions under which they may
restrict access to data. The duration of restriction is not prescribed either and as a result various data of
public interest may forever remain hidden from the pubic under the shield of trade secret.

Some new restrictions to access to information are prescribed by Article 14, paragraph 1, item 6 of the
Law [2]:

LA public authority may restrict access to information or part of information if itis in the
interest of the following....
6) if the information is either trade or tax secret in accordance with the Law".

This provision was added despite the fact that item 5 of this Article already contained a provision on
trade secret which prescribes the restriction in order to “protect trade and other commercial interests
from disclosure of data relating to protection of competition as well as a trade secret related to
intellectual property right. [3]

The Law also defines the obligation of institutions to always conduct the harm test, and so Article 16
paragraph 1 of the Law prescribes the following:

»JAccess to information shall be restricted if disclosure of information would significantly
jeopardize interests referred to in Article 14 herein, or if there is a possibility that disclosure of
information would cause harm to interest that is greater than the interest of the public to know
that information, unless there is a prevailing public interest prescribed by the Article 17 of this
Law”.

Article 17 prescribes the situations when there is a prevailing public interest to disclose information:

LPrevailing public interest for disclosure of information, or a part of it, exists when the
requested information contains data that evidently refer to the following:

1) corruption, non-observance of regulations, unauthorised use of public funds, or abuse
of authority in exercising public function;

2) reasonable suspicion that a criminal offence has been committed or existence of
reasons to challenge a court decision;

3) illegal receiving or spending of funds originating from public revenues;

4) threats to public security;

5) threats to life;

6) threats to public health;

7) threats to the environment;

Public authority shall enable the access to information or part of information referred to in Article 14
herein in cases when there is a prevailing public interest for its disclosure.”

Law on Free Access to Information does not provide a definition of trade secret but instead
makes reference to particular laws which differently regulate types of information that are
considered trade secret. However, given that legislation prescribed that some other, particular
law defines which information is to be considered trade secret, institutions and state-owned
companies do restrict access to information solely based on their internal acts where they
defined the term trade secret.

Also, the difference between trade and official secret is not defined by the Law, and as a result
institutions take advantage of this fact to restrict access to all information that were given any
status of secret based on any piece of legislation. Such a loophole in the Law enables public
authorities to restrict access to information by treating them as trade secret even if it
contravenes the provision they cited in acting upon it.

Finally, there is no time limit assigned to restriction of free access to information that is declared
a trade secret, unlike the fact that restrictions prescribed in Article 15 of the Law are assigned
duration. This leaves limitless possibility to public authorities to misuse the indefinite
protection of trade secret.

1 For more information see ,Law on Free Acess to Information amended Far Away From Public Scrutiny” and , State Secrets as a Cover-up for
Corruption”, June 2017 www.mans.co.me/wp-content/uploads/2017/06/AnalizaSPljun2017MNE.pdf;

2 "Official Gazette of Montenegro" No. 30 from 09.05.2017;

3 Article 14, paragraph 1, item 5 of the Law on Free Access to Information.
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2. International standards

International practice shows that trade secrets are there to protect interests of legal entities, and not that
of the authorities. The European Union has clear standards in defining the term trade secret, whilst it is
not defined in Montenegrin legislation. Also, the harm and public interest tests that are prescribed by the
Law are not in compliance with international standards and thus do not contribute to decreasement of
abuses related to classifying an information as trade secrets.

In its Directive (EU) 2016/943 of the European Parliament and of the Council from 8 June 2016, the
European Union defines the protection of undisclosed knowledge and experience and trade information
(trade secret) from unlawful acquisition, use and disclosure, where those information have to meet the
following conditions:

1) that they are not generally known and easily accessible;
2) that they have commercial value;
3) that reasonable steps were taken to keep it secret.

Comparative law and practice is clear beyond any doubt that public authorities work in public interest
and as such do not have trade interest to protect. [4] Contrary to that, institutions - besides the fact that
they treat a lot of information with prevailing public interest as a trade secret - they also give preference
to trade interest over public interest.

The fact that authorities may not have trade interest means that there is no legitimate interest on the
grounds of which public could be deprived of knowing how authorities dispose of pubic resources. Given
that authorities are only to serve public interest, it is particularly concerning, given the international
standards, that authorities hide information for the sake of someone’s trade interest, for example of a
company they cooperate with.

According to the OECD Guidelines [5], state-owned companies are obligated to keep high standards of
transparency, particularly as regards to their financial operations, as well as other information pertaining
to the fields of particular public interest, such as state aid, public-private partnership, employment
records etc. Also, the fact that the Law on Free Access to Information recognizes them as reporting
entities, i.e. that they are considered public authorities, and as such they are obligated to provide free
access to information [6], that indicates that when it comes to transparency ,they have the same status as
public authorities.

Thus, trade secret of state-owned company has to be limited with the interest of the public to be
informed about the information that are of prevailing public interest like, for example, financial
information.

Harm test and public interest test are important instruments that should help remove dilemma
pertaining to trade secret and they are prescribed by the Law on Free Access to Information. However,
neither harm test nor the public interest test, prescribed in Article 16 and 17 are in compliance with
internatonal standards. [7]

The harm test thereof is not regulated in compliance with international standards from several different
aspects and thus makes room for broad interpretation. For example, harm test does not prescribe that
request for information may be declined if the harm to a certain interest is foreseeable and probable, and
not only hypothetical. [8]

Also, the list of cases that are subject to public interest test where public interest to disclose information
has to prevail is much shorter than the one that is established through the case law of the European Court
for Human Rights. [9]

4 Access Info Europe (2018) Analysis of the Law on Free Access to Information in Montenegro, link: http://www.mans.co.me/analiza-zakona-o-
slobodnom-pristupu-informacijama-2018/

5 OEED Guidelines on Corporate Governance of State-Owned Enterprises, https://www.oecd.org/corporate/guidelines-corporate-governance-
soes.htm

6 Article 9, paragraph 1item 1 of the Law on Free Access to Information prescribes that public authority is public authority shall mean a state
authority (legislative, executive, judicial, administrative), local self-government authority, local administration authority, institution, company and
any other legal person founded or co-founded by the state or in majority ownership of the state or local self-government, legal person mainly
;inadnced from public resources, as well as well as a natural person, entrepreneur or legal person having public responsibilities or managing public
unds;

7 Ibid

8 Ibid
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3. Practice in Montenegro

3.1. Secret public finances

A number of case studies provided in this chapter show that institutions abuse a new provision of
the law to hide data regarding the spending of public resources, and as a result, the documents of
public importance are declared as trade secrets.

Data on state deposits and account balances of some local self-governments are hidden from the
eyes of the public, stating that their disclosure would undermine the reputation of institutions and
violate intellectual property rights.

Institutions declare consulting contracts secret, claiming that they hide this data in order to
protect their own reputation.

Even data on multi-million public procurement related to environmental protection are secret, with
explanation that only those who participate in the tender can obtain documentation.

During the political crisis related to illegal donations to political parties, data on financing of
election campaigns were declared secret, although a part of this information is already publicly
available.

Case Study 1: Deposits of the Government and other budget users

The Central Bank of Montenegro (CBCG) rejected MANS' request to publish data on deposits of
the Government and other budget users with Montenegrin banks. According to this institution,
data on government deposits are confidential and are kept as a banking i.e. trade secret.

CENTRALNA BANKA

In their decision, the Central Bank referred to a

MMOL DK A T g 0t
A . o AVALB4EF
number of provisions of the Banking Law, the " e

s iz 1302 208 oo,

Law on Central Bank of Montenegro, the
Directive 2006/48, the Constitution of
Montenegro, the Rules of Confidential
Information of this body, the Law on Classified
Information, as well as the provision of Article
14, Paragraph 1, Item 6 of the Law on Free
Access to Information.

Article 84 of the Banking Law prescribes that
information about individual deposit accounts
and transactions in individual accounts of legal
entities and natural persons opened in a bank
shall be considered banking i.e. trade secret.

However, the requested information were about
the amount of Government deposits, i.e. the use
of public funds by state institutions, which
certainly cannot be hidden from taxpayers.

Article 84, Paragraphs 1 and 2 of the Law on the
Central Bank of Montenegro only prescribe that
employees are obligated to protect confidential
information and data that are considered secret,
but it is not prescribed which data may be
declared trade secret. [10] Thus, the
aforementioned legal provision does not
prescribe that the requested information is
actually a trade secret, so it cannot represent a
legal basis for restricting access to information

CRNE GORE

Br. 12- 650-2/2019
Podgorica, 12.02.2019. gedine

Na osnovu &lana 30, a u vezi sa &lanom 14 stav 1 tatka 6 Zakona o slobodnom pristupu
informacijama (.Sllist CG" br. 44/12 i 30M7), i Voditem za pristup informacijama u
posjedu Centraine banke Crne Gore (br.0102-4749-1/2018 od 04.06.2018. godine),
odlugujuéi o zahtjevu za pristup informacijama Mre2e za afirmaciju neviadinog sektora -
MANS, br. 19/126187 od 28.01.2019. godine po Odluci br.0102-690-2/2018 od
12.02.2018. godine, Centralna banka Crne Gore donijela je

RJESENJE

Odbija se zahtjev za pristup informacijl kao neosnovan jer predstavija peslovnu tajnu.
Troskova postupka nije bilo.

ObrazlioZenje
MreZe za afirmaciju neviadinog sektora — MANS podnijela je zahtjev za slobodan pristup
infermacijama, putem e-maila, br.18/126287 od 28.01.2018. godine, kojim traZi da joj se
dostavi kopija izvjedtaja o iznosu depozita Viade | ostalih budZetskih korisnika
pojedinagno kod svih registrovanih banaka u Crnoj Gori pojedinaéne.

Odiutujuéi o zahtjevu Centralna banka Crne Gore je utvrdila da:

- Prema Zakonu o bankama &lan 84, podaci o viasnicima i brojevima raduna otvorenih u
banci kao i podaci o pojedinaénom stanju depozita | prometu na pojedinaénim ragunima
pravnih i fizi€kih lica otvorenih u banci éine bankarsku odnosno poslovnu tajnu. Dalja
ocdataka je opisana u &lanu 85 stav 1 isteg zakona, prema kom
a bal dodu u posjed informagcija | podatak:

Obavezu Euvanja tajnosti informacija i podataka propisuje | Zakon o Centralnoj banci
Crna Gore ("S. list CG", br. 40/10, 46/10, 6/13 1 70/17) u &lanu 84 stav 112 ,(...) zaposleni
u Centralnoj banci duZni su da &uvaju tajnost informacija | podataka koji, u skladu sa

Excerpt from the Central Bank's Decision declaring information on
government deposits state secret

Directive 2006/48 also only prescribes the obligation to keep a professional secret, but not which
information must be considered confidential. [11] Hence, the Directive also does not prescribe that the
requested information represents a trade secret, but only the obligation to keep data that employees
receive during work.
10 Article 84, paragraphs 1 and 2 of the Law on Central Bank of Montenegro (“Official Gazette of Montenegro, no.40/2010,46/2010 -

amendment 6/2013 - decision USand 70/2017):

A member of the Council and employees of the Central Bank shall keep confidential the information and data which are considered secret in
accordance with the law or another act. The confidentiality obligation under paragraph 1 above shall last after the termination of function

and/or employment in the Central Bank.
11 Directive 2006/48, Section 2: Exchange of Information and professional secret (Articles 44 to 52)
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3. Practice in Montenegro

However, even these Rules do not prescribe that the data on government deposits are secret. Namely, the
Rules define that classified information is the one whose disclosing to an unauthorized person could
cause damage to achieving the objectives and performing of the functions of the Central Bank, or the
reputation of the CBCG may be impaired, as well as data that are in accordance with the law and/or other
regulations established as secret. [12] There is no doubt that disclosing data about government deposits
could not jeopardize the objectives, functions or reputation of the Central Bank, and it has already been
stated that no law prescribes that this information can be classified as trade secret.

In addition to the ungrounded referring to the
aforementioned regulations, the Central Bank
stated that they had conducted a harm test,
which established that there was no prevailing
public interest in the information being
published, i.e. that there were numerous
reasons to keep these data as trade secret.

Thereby, CBCG does not state any of these
numerous reasons, or in any way explain why
the public has no right to know under what
conditions, in what amount and in which banks
the funds of Montenegrin taxpayers are kept.

Moreover, the requested data may indicate
corruption, disregard of regulations [13], illegal
use of public funds or abuse of power in the
exercise of public office, as well as illegal
spending of public revenues, which confirms
the importance of the public's interest in
knowing these data.

MANS filed an appeal against such decision
which the Central Bank dismissed, instead
of forwarding it to the competent authority,
i.e. the Agency for Personal Data Protection
and Free Access to Information, as
prescribed by the law. Moreover, we were
unfoundedly instructed to file a lawsuit
against their decision. According to the law,
MANS then forwarded the appeal by
sending the motion for urgency deciding to
the second instance body. However, such

unlawful conduct of CBCG has further
extended the process of access to
information.

zakonom ili drugim aktom, predstavijaju tajnu. Obaveza ¢uvanja tajne (...) traje i nakon
prestanka (...) radnog odnosa u Centrainoj banci.”

-Vrijedi pomenuti i Direktivu 2006/48, koja u &lanu 44 propisuje: ,DrZave &lanice propisuju
da sva lica koja rade ili koja su radila za nadlezna tijela (u konkretnom slucaju Centrainu
banku), kao i revizori ili struénjaci koji djeluju u ime nadleZnih tijela, podlijeiu obavezi
éuvanja profesionalne tajne. Nikakve povjerljive informacije koje oni mogu primiti u
obavljanju svojih duZnosti ne smiju biti otkrivene bilo kojem licu ili tijelu, osim u saZetom
ili grupnom obliku, tako da nije mogucée prepoznati pojedinu kreditnu instituciju (banku},
ne dovodedi u pitanje sluéajeve za koje vrijedi kazneno pravo”,

U skladu sa Zakonom o slobodnom pristupu infermacijama prvestepeni organ ima osnov
za adbijanje predmetnog zahtjeva. Naime, €l.14 st.1 taé.6 Zakona propisuje da organ
viasti moZe ogranigiti pristup informaciji ako je_informacija_poslovna tajna u skladu sa
zakonom.

Da su u skladu sa propisima kojima se ureduje tajnost podataka ovi podaci dobili status
povjerljivih utvrduje se nizom akata. Prvostepeni organ je Pravilnikom o tajnosti (br. 0101-
4014/14-2-2010 od 30.05.2011. god, br. 0101-4014/84-3 od 25.03.2016. god. i br. 0101~
8380-4/2018 od 06.11.2018. god.), donijetim postupajudi u skladu sa €.10 st.3 Zakona o
tajnosti podataka (,Sl.list CG*, br. 14/08, 76/09, 41/10, 38/12, 44/12, 14/13, 18/14 i 48/15),
kojim je propisano da ovlaséeno lice za odredivanje stepena tajnosti podatka u organu u
kojem u kKontinuitetu nastaju | ponavijaju se istovrsni tajni podaci moZe posebnim aktom
oznaditi te podatke tajnim i odrediti stepen njihove tajnosti. Odredbom &1.2 st.1 alineja 2
Pravilnika o tajnosti Centralne banke propisano je da se tajnom smatraju podaci,
informacije | dokumenti koji su u skladu sa zakonom ifili drugim propisima utvrdeni kao
tajni. Ovdje jos jednom naglaSavamo da je Zakon o bankama u élanu 84 dodijelio stepen
tajnosti ovim podacima.

Imajuéi u vidu &lan 17 Zakona o slobodnom pirstupu informacijama, prema kom,
preoviadujuti javni interes postoji kada trazena informacija sadrzi podatke koji osnovano
ukazuju na korupciju, nepostovanje propisa, nezakonito kori$éenje javnih sredstava ili
Zloupotrebu oviadtenja u vrienju javne funkecije; sumnju da je izvrdeno krivicno djelo ili
postojanje razloga za pobijanje sudske odluke; nezakonito dobijanje ili troSenje sredstava
iz javnih prihoda; ugroZavanje javne bezbjednost ugroZavanje Zivota; ugroZavanje
javnog zdravlja i ugroZzavanje Zivotne sredine, ukazujemo da traZeni podaci ne sadrie
nista od prethodno navedenog, pa time ne postoji preoviadujuéi javni interes. Upravo je
ovo dio rezultata provedenog testa stetnosti

Osim svega prethodno navedenog, $to je rezultat provedenog testa Stetnosti, isti je
takode pokazao da postoje jos brojni razlozi da se ovi podaci €uvaju kao poslovna tajna,
kako je u kona&nom i zakon propisao. Naime, objelodanjivanjem predmetnih informacija
koje predstavijaju bankarsku, ednosno peslovnu tajnu, a keje se mogu uginiti dostupnim
i Centralnoj banci Crne Gore, znacilo bi postupanje suprotno brojinim propisima od strane

Excerpt from the decision of the Central Bank - harm and public
interest test that the data on state deposits are secret

Case study 2: Accounts Balance of the Capital City

At the end of 2017, the Secretariat for finance of the Capital City of Podgorica declared a trade
secret information on balance of all accounts of the Capital City of Podgorica, referring, inter
alia, to aregulation protecting intellectual property.

The Secretariat noted that disclosing of such information would constitute a breach of trade secrets in
the sense of Article 3 of the Law on protection of unpublished data, which prescribes that financial and

trade data are also considered unpublished data.

Like the Central Bank in the previous example, the Secretariat of the Capital City also referred to the
Banking Law, which prescribes that the data on the individual deposit accounts and transactions in
individual accounts of legal persons and natural persons are considered banking i.e. trade secret.

12 Article 2, paragraph 1 of the Rules of Confidential Information of the Central Bank of Montenegro: "The following shall be considered secret:
-data, information and documents whose disclosing by an unauthorized person could cause damage to achieving the objectives and performing
of the functions of the Central Bank (hereinafter: the Central Bank), or the reputation of the CBCG may be impaired, contained in the List of
classified documents, which is given in the annex of these Rules and forms an integral part thereof;

-data, information and documents that are in accordance with the law and/or other regulations established as classified".

13 Article 13, paragraph 1,item 1 of the Law on Budget and Fiscal Responsibility stipulates: The Ministry of Finance may invest idle funds of the
Treasury Consolidated Account, in accordance with the Guidelines of the Debt Management Strategy, in:

1) deposits with the Central Bank or with another bank with low credit risk in euro or in another currency”.
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3. Practice in Montenegro

Data on finances of a state institution cannot be CrnaGora
intellectual property GLAVNI GRAD-PODGORICA

Sekretarijat za finansije
Broj:05-402/18-1845/1

The Law on the Protection of Unpublished Data p iorica 05052018 sodine
regulates the protection of unpublished data = &
which represent trade secret, as a special
intellectual property right. [14]

Sckretarijat za finansije Glavnog grada - Podgorice, rjedavajuéi pe zahtjevu Mreke za
afirmaciju nevladinog sektora — MANS iz Podgorice, 2a pristup mformacijama broj UP 1

Acco_rdlng to .the S%me Iaw, unp_ubll_s_hed data.are (15-402/18-1845 , na osnovu &lana 29 stav 1 tatka 3 i ¢lana 30 stav 1 i 3 Zakona o slobodnom
considered "financial, trade, scientific, technical, pristupy informacijama (,Sluzbeni list CG*, br.44/12), donosi -

economic or engineering data and which include _

the whole process, procedure, formula, RJIESENJE

Improvement, . form’ plan’ project, prototype, 1.0dbija se zahtjev za pristup informaciji MreZe za afirmaciju nevladinog sektora - MANS
code, compilation, programme, Method, §; pagaorice, br UP I 05402181845 od 17.042018.godine i Zalbe br. 18/121873 od
technique or any phase, as well as a list of names, 12052018 godine, kejim trazi pristup inforn coji sadri informaciju o stanjy svih
addresses and telephone numbers in physical Or  raéuna Glavneg grada Podgorice ( po izvodima ratuna) na kraju 2017, godine, kao neosnovan.

non-material form, collected or preserved

physically, electronically, graphically,

photographically or in writing". [15] Oiirazietesie

In the provision of Article 14, Item 5 of the Law  Mre za afirmaciju neviadinog sektora - MANS iz Pedgorice, ul. Dalmatinska br. 188,

on FAI to which the Capital City referred, it is podniieis je ovom Sekretarijan zahiev br UP 1 05-402/18-1845 od 17.04.2018 godine i Zalbu

stated that the public authority may restrict br. 18/121873 od 08.05.2018.godine, kojim trai da joj se omoguéi pristup informaciji - aktu
. . e o e e koji sadrii informaciju o stanju svih rauna Glavnog grada Podgorice { po izvodima rafuna) na

access to information or a part of It, if itisin the . o7 woie

interest of protection of private and commercial - N

interest from disclosure of data relating U posupku po zahtjevy, Sekretariiat je utvrdio da posieduje traZenu informaciju, ali da ista

to protection of Competition and trade secret in  podiiieZe ogranitenju propisanim Elanom 14 Zakena o slobodnom pristupu informacijama.

relation to intellectual property right.

Odredoama ¢lana 14 navedenog Zakona propisane su okolnosti i uslovi zbog kojih organ viasti
. . . informacije. Tako je stavom 1 tatka 5 i 6
Ho_wevgr, n accordanc_e with . Montenegrin  Juavedenog éana propisano da organ viasti moFe ograniditi pristup informaciii il dijelu
legislation, the requested information cannot be [informacii, ako je to u imetesu zatite, pored ostalog, ekonomskih interesa od objavljivania
connected in any way with the intellectual [pedaiakakojise odnose na poslovnu tajnu. kao i ako je u pitanju poslovaa tajna.
property right. Also, disclosing of the financial

information of the Capital City Podgorica can in Excerpt from the decision of the Secretariat, in which the data on
no way endanger competition because it is not a the account balance of the Capital City were declared trade secret

legal entity doing business on the market.

moZe ograniditi pristup informaciji ili dijel

In addition, this authority also referred to Item 6 of the same provision which prescribes that the public
authority may restrict access to information or a part of it, if it is a trade or a tax secret in accordance
with the law. In this case, however, the subject is a state institution and information regarding budget
funds, which, according to all international standards in democratic societies, must be presented to the
public without any restrictions.

No harm test conducted

Trade secret, as an argument for hiding information of public importance, was not proved in accordance
with the Law in this case, i.e. no harm test was conducted.

Namely, in this case, the Capital City did not conduct the harm test, even thou it was obligated to do in
accordance with the provision of Article 16 of the Law on Free Access to Information, before the
information was declared secret.

Annulled after eight months

On May 25. 2018, MANS submitted an appeal to the Agency for Personal Data Protection and Free
Access to Information. However, the Agency did not reach a decision within the legal deadline, so we
submitted an urgent appeal on August 26. There was no decision after the urgent appeal, after which on
October 17 wefiled a lawsuit with the Administrative Court.

Although the legal deadline for reaching a decision on the appeal is 15 days, the Agency in this
case decided after more than eight months, i.e.on 15 February 2019

14 Article 1 of the Law on Protection of Unpublished Data
15 Article 3 of the Law on Protection of Unpublished Data
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The Agency adopted the appeal, annulled the decision of the Capital City and returned the case to a re-
trial. However, the Agency did not essentially deal with the numerous illegalities of the decision, which is
why it did not find it problematic that the harm test had not been conducted, it did not take into
consideration the statments in the appeal which indicated to it, instead, it only instructed the Secretariat

to apply a new legal provision when declaring the information secret.

Deciding in the re-trial, the Capital City delivers
a decision in which they decide in the same way,
adding that it conducted a harm test which
determined that the information could be
misused and that its disclosing would violate the
trade secret.

At the same time, the Capital City is not
explaining what are the conclusions of the
conducted harm test, and it remains unclear
how the requested information could be
misused and why it was declared trade secret.
Moreover, the public interest in publishing the
data was not taken into consideration and it is
not mentioned in the decision of the Capital
City.

MANS filed a new appeal in early March this
year, and two months later the Agency has
not reached a decision.

Protiv ovog akia prvostepenog organa je predata Zalba drugostepenom organu, a drugostepeni
organ je donio rjefenje br. UPII 07-30-2527-2/18 od 04.04.2019.godine, koje je u prvostepenom
organu zaprimljeno pod brojem 03-04-927 od 10.04.2019.godine, kojim se Zalba usvaja, i
poniStava se rjefenje br. 03-04-1638/2 od 08.05.2018, godine i predmet se dostavlja
prvostepenom organu na ponovni postupak i odludivanje.

Drugostepeni organ je ispitujuéi zakonitost osporenog akta u bitnom ukazao da prvostepeni
organ nije izvrSio test Stetnosti u skladu sa €. 16 Zakona o slobodnom pristupu informacijama,
te da time nije utvrdio da li pristup traZenoj informaciji moZe biti ograni¢en u smisiu €. 14 st. 1
tacka 6 istog zakona, odnosno da li postoji preoviadujuéi javni interes iz &l 17 istoga zakona.
Drugostepeni organ je utyrdio da je prvostepeni organ duZan da u ponovinom postupku pravilno
primijeni ¢lanove 14, 161 17 i na osnovu toga u ponovnom postupku rijedi u ovej stvari.

Postpajuéi po drugostepenom rjedenju, prvostepeni organ je izvriio uvid u traZene dokumente,
i utvrdio:

- TraZena informacija, s obzirom da sadrzi podatke o uplatama davalaca priloga i isplatama
dobavljadima usluga i roba, predstavlja bankarsku odnosno poslovnu tajnu, u skladu sa &l 84 st.
| tacka 1 12,1 &L 84 st. 2 Zakona o bankama ("SI, list CG", br. 17/08, 40/2011, 44/10, 73/17).

Clanom 14 st. 1 tatka 6 Zakona o slobodnom pristupu informacijama propisano je da organ
vlasti moZe ograniéiti pristup informaciji ako je to u interesu ako je informacija poslovna ili
poreska tajna u skladu sa zakonom, a pristup informaciji ée se u skladu sa &l. 16 istog zakona
ograni¢iti ukoliko bi objelodanjivanje informacije znadajno ugrozilo interes iz & 14 ovog
zakona, odnosno ukoliko postoji moguénost da bi objelodanjivanje informacije izazvalo dtelne
posliedice po interes koji je od veéeg znadaja od interesa javnosti da zna tu informaciju, osim
ako postoji preovladujuéi javni interes propisan &l 17 ovog zakona,

|l’rvc)slcpen{ organ je u skladu sa él. 16 izvrdio test Stetnosti | utvrdio da su povjerljivost, Guvanje
i nain pristupa podacima sa transakeionih rauna banaka propisani sistemom zakonskih
propisa i odredbi kojima su regulisani platni promet i bankarsko poslovanje (Zakon o bankama
€1, RS 1 &l. 86, Zakon o platnom prometu ("SI, list CG", br. 62/13 i br. 6/14), él. 54 st. 1 do 9, &l.
55 st. 2, €L, 56, &l 64 st. 4 do 6, 61, 94 st. | 1 st. 3, Zakon o Centralnoj banci Crne Gore ("SI, list
CG", br. 40/10, 46/10, 6/13 i 70/17), l. 84, €1, 87k, ¢l. 871 st. 3 tacka 4, CI. 35 st. 4, &l. 29. st. 3,
1. 8 st. 3, i Zakan o bankama €. 31. st. 1 tacka 3), te bi neovlascen pristup raZzenoj informaciji
imio za Stetnu posliedicu povredu povjerljivosti ovih podataka, odnosno povredu propisa
kojima je regulisan nadin postupanja sa podacima o uplatama i isplatama sa transakcionih
racuna. “Prema odredbama Clana 84, Zakona o bankama, podaci o pojedinadnom stanju
depozita 1 prometu na pojedinaénim raCunima pravnih i fiziékih lica otvorenih u banci, smatraju
se bankarskom tajnom, a ona je ujedno i poslovna lajna, koju je, shodno ¢lanu 84. Zakona o

Excerpt from the second decision of the Secretariat - harm test of
disclosing data on the accounts balance of the Capital City

Case Study 3: Consulting contracts

The Insurance Supervision Agency declared secret consulting contracts by referring solely to
the provision of its own Rulebook on Trade Secret, claiming that it hides these data in order to
protect its own reputation.

Therefore, the Agency did not refer to any legal provision, by which the requested information could be

declared trade secret, but to its own act.

In the decision of the Agency, there is no
reasoning on what was the basis to declare the
requested information trade secret, and it is
obvious that the legally prescribed harm test
was not conducted.

The requested information refers to spending of
the financial resources of the state agency, i.e.
public funds, so there is no reason to keep them
hidden from the public.

On September 13, MANS filed an appeal against
such decision, and the Agency for FAI annulled
the decision of the Insurance Supervision
Agency and returned the case for re-trial.

Postupajuéi po dijelu zahtjeva koji se odnosi na dostavljanje kopija svih ugovora i
pripadajuéih aneksa zakljuenih u periodu od 2013. do jula mjeseca 2018, godine sa
fizickim i pravnim licima za konsultantske usluge, uklju€ujudi i potvrde o isplatama po
tim ugovorima i aneksima, isti se odbija iz razloga 3to traZena dokumentacija predstavlja
poslovnu tajnu, a odredbom ¢lana 14 stav 1 tatka 6 Zakona o slobodnom pristupu
informacijama propisano je da ,,organ vlasti moZe ogranititi pristup informaciji ili dijelu
informacije ... 6) Ako je informacija poslovna ili poreska tajna u skladu sa zakonom.*

Naime, trazene informacije su kod Agencije oznatene oznakom »interno« u skladu sa ¢l
3 3a Pravilnika o poslovnoj tajni Agencije za nadzor osiguranja broj 01-41/4-12, kojim
je propisano da se poslovnom tajnom u smislu tog pravilnika smatraju dokumenti i
podaci ,...1. koje Agencija proglasi poslovnom tajnom, kao i ostali dokumenti i podaci ¢ije
bi saopitavanje neovladéenim licima, zbog njihove prirode, znataja i karaktera bilo

Agencija je odredenu kategoriju dokumenata oznacila stepenom tajnosti »interno« iz
razloga §to se isti odnose na postupke nadzora i §to bi dostavljanje, ili na bilo koji drugi
naéin ¢injenje dostupnim, tih dokumenata i podataka iz njih moglo nanijeti $tetu
poslovnom interesu Agencije, kao i subjektima nadzora nad kojima je u trazenom
periodu vriena kontrola, a na koje se traZeni ugovori odnose.

Excerpt from the decision of the Insurance Supervision Agency stating
that the information is marked with a degree of secrecy
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The Agency for FAI confirmed that a bylaw cannot be a basis for restricting free access to information,
and that without the conducted harm test, it cannot be explained which harmful consequences would
occur to thefirst instance body in case of disclosure of information.

However, in its decision, the Agency for FAI "instructed" the institution how to legally hide the data,
referring to the amended provision of the Article 14.

In the new decision, the Insurance Supervision Agency did exactly that - it declared the requested
information a trade secret, referring to Article 14 of the Law on FAI, stating that according to the
Rulebook of the Agency these data were designated with the degree of secrecy "internal".

Although it did not provide evidence that they conducted harm test, the Agency stated that it had fulfilled
this legal obligation and concluded that its interest to hide data was more important than the public's
interest in knowing how public funds were spent. Namely, in the latest decision, the Agency states:

“Since this is information related to direct and indirect control procedures that are carried out by the
Insurance Supervision Agency in accordance with the provisions of the Insurance Law, taking into
account the position and reputation of the Agency and the reputation of the subjects of supervision, it is
estimated that the interest of the Agency is greater than the interest of the public to know the
information requested”.

MANS again filed an appeal against such decision in mid-January this year, but nearly four
months later the Agency for FAl has not made a decision, although the legal deadline is 15 days.

Case Study 4: Tender documentation

The Agency for Nature and Environment Protection declared complete tender documentation
of about € 20 million trade secret, claiming to comply with the rules of the International Bank
for Reconstruction and Development.

Crna Gora Polgorien, ] §.-12- 2OI8_oed

Ministarstvo odrfivog razvoja | turizma

AGENCIJA ZA ZASTITU PRIRODE | ZIWVOTNE SREDINE
Broj :UPI-101/2-03-27/8

Podgorica, 27.12.2018.godine,

The agency refused to deliver the requested
information stating that they are protecting trade
and other economic interests from disclosure of
data relating to protection of competition and
trade secret in relation to intellectual property

right. [16] It stated that it could not publish the
requested information due to the rules of the
international bank which gave a loan for the job,
which rules are related to the purchase of tender
documents.

The Agency's decision was annulled on our
appeal after more than a year.[17]

As in the previous case, the Agency for FAI
instructed the Agency for Nature and
Environment Protection to refer to a new clause
on trade secret in a repeated procedure, while
also pointing out to non-conducting the harm
test.

The new decision also restricts access to
information because it is a trade secret. The
Agency for Nature and Environment Protection
stated that the tender was conducted in
cooperation with the International Bank for
Reconstruction and Development, whose rules
include the purchase of tender documentation.

At the same time, the Agency does not mention
that the tender was terminated, and that the
bidder was selected, i.e. that there was no
possibility of subsequent purchase of the tender

Agencija za zadtitu prirode | Zivotne sredine na osnovu ¢lana 20 stav 1 1adka 3 Zakona o
sibodnom pristupu informaciiama  (‘Sllist CG", br44/12.30M17), a postupajuél po riedenju
Agencije za zadtiu Eénih podataka | slobodan pristup informacma br. UPIE 07-30-2688-2117 od
14.12.2018 godine, donosi

RJESENJE

1. Cdbija se zahtjev NVO MANS br 17/111826 od 16 052017 godine za slobodan pristup
informacijama, odnesno dosiava kopije kompletne dokumentacije vezano za
medunaradni tender za (zbor [zvedata radova na remedijacl)i tia lckacie Jadranskog
brodogradiiéte Bijela, ko|l je objavien 17. februara 2017 godine

2 TroSkava postupka za pristup informaciji nije bilo.

3. Zalba pronv oveg riesenja ne odlaze njegovom izvrdenju

ObrazloZzenje

NVO MANS iz Peodgorice Dalmatingka by, 188 podnijela je Agencijl za zastiiu prirode
Zivotne sredine zahtjev br. 17/111926 od 16.05 2017 kojim je traZila da jof se omoguél pristup
informaciji. dostava kopije kompletne dokumentacije vezano za medunarodni tender za izbor
izvodada radova na remediiaciil tla lokacie Jadranskog brodogradilista Bijela, kojl je objavien
17. februara 2017. godine. Dana 27 07.2017. godine Agencija za za&titlu prirode | Zivoina
sredine doniala je redanje br. 1586/1-05-27/5 na koja j& Mreza za afirmaciu neviadineg sektora
izjavila 2albu Agencili za zastitu liénih podataka i Slobodan pristup informacijama br. 17/111828
od 17.08.2017. godine. Agencija za za#fitu liénih podataka i slobodan pristup informacijama je
usvajila 2albu | ponidila rjedenje Agencile za zastitu prirode | Zivotne sredine

Ne osmovu &lana 29 stav 1 tatka 3 Zakona o siobodnom pristupu informacijama a
primjenjujudi Slan 14. stav 1 taéka 6 kojim je propisano da te organ viasti ograniditi pristup
infarmaciji I dijelu informacije ako je informacija poslovna ili poreska tajna u skladu sa
zakonom Agencija je utvrdila da |e Ugover o zajmu izmedu Crne Gore | Medunaradne banke za
ohnowu | razvo 2a realizaciju projekta © Upravijanje indusrijskim otpadam i &igéenie — IWMPC,
potpisan 10.okicbra 2014, godine, zakljufen je sa medunaredrnom bankom, &ja pravia regulide
banka, strogim procedurama, pa je zmedu ostalog predviden otkup tendarske dokumentacije
od strang zainteresovanih

Excerpt from the new decision of the Agency for Nature and
Environment Protection, stating that the tender documentation
must be purchased

gqﬂg‘ |crfg?l2,t|§aif-‘!3%gbml§1em 5 of the Law on Free Access to Information
17 The appeal isfiled on 15/06/2017, the decision of the Agency was adopted on December 21,2018

18 In May 2018, the government selected the contractor, and work began in early October that year, while the Agency restricted access to

information in December that year.
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Also, the Agency did not apply a legal norm that allows it to delete data that represent a secret [19], and
publish parts of the tender documentation related to the offered prices, which cannot be trade secret.

The Agency states that it conducted a harm test in case of the disclosure of information, although it does
not provide evidence to support that claim, and states that the disclosure of the information would
significantly jeopardize the interests referred to in Article 14 of the Law on Free Access to Information,
while also stating that no prevailing public interest exists. In its decision, in no way does the Agency
explain which interests would be endangered and in which way, nor does it take into consideration the
importance of the public interest in disclosing of data.

Retroactive application of the new legal provision

The provision of Article 14, paragraph 1, item 6 of the Law on Free Access to Information, was introduced
by the Law on Amendments to that Law [20], which comed into force on 17 May 2017, while the request
for free access to information was filed the day before i.e. on 16 May 2017.

Thus, it is clear that the said legal provision cannot be applied because such action would be contrary to
the constitutional principle of the prohibition of retroactive effect of the law.

An appeal against the new decision of the Agency was submitted in mid-January 2019, but
almost five months later, no decision has been reached.

Case Study 5: Financing of election campaigns

The Agency for Prevention of Corruption (APC) declared trade secret information on the
income and expenses of political parties from bank accounts used to finance the campaign for
the Parliamentary Elections in 2016 and the 2018 Presidential Elections.

Political parties submit to APC reports on the
incomes and expenses of the election campaign,
that the institution posts on its website, in
accordance to the Law on Financing of Political
Entities.

Broj: 03-04-921 Padgonicn, 2504, 2019, godine

1 za sprictavanie korupeije {u nastavku: prvost ch-u urgnl} poslupaiuc] u ponoviom
bodan pristup informacijama (u

‘I\ \I H“?JJIJ‘JL sdine, koje je u
j |d 1
G, br. 37/17) 1 €l 2 s 3
CG*, br. 44/12 i br. 30/17), u posiu ||lu, po zahtjev
sektora (u nastavku: podnosilac

In addition, all political entities are obligated to =

. wstupku po rjeSenju Agencij l
submit to the Agency bank account balances used  fusiku: drigostenen crgan) br. Ut
for campaign financing, and these data should {rgipencn oo wsomiens mo

match the information provided in the financial siebodnom pristupu informaciiama (S1

Jankovié Yuka iz NVO Mreia fi evladin

Statements' Jall‘.l_i::.ij 'Jru 134-'Iil?.‘||'_‘nl."..’.fw hl“‘ I\:mlllﬂlu [I: |\|I'}:‘Inkj je zaprimljen pod IJmic_'m 03-04-
1637 od 27.04.201 8, godine, donosi

Therefore, data on incomes and expenses, in the S ek

form of reports of the parties, are undoubtedly
public, but the Agency has declared as a trade
secret the same information contained in a bank
account statement.

Odbija se pristup informaciji

izvoda iz banke koji pokazuju
a partija socijalista za potre

e prihode 1 rashode sa Ziro rafuna koje je otvorila
ntamih izhora 2016, godine, u periodu od

2. Swih 1w
partija Soci

The Law on Financing of Political Entities [owvarnis do danap
H H 1 3. Swih mevoda 1 banke ko sve prihode 1 rashode sa Ziro raéuna koje je otvortla
p.rescrlbes that p?rl'an;]entary partles a.re r:nOStly I“Ifil‘|:1l l\:-:r.:I l:lrpik:\]:llu;h_fk::l!lll_l‘.l |'I.)|:lll T::_‘: Ilrr:‘:‘.L}— 1\'[.‘]:|:L On) fr.. ;wlll :T [';:'|;JLllt.'I|L'-.:1.\I|l
flnanced from CItIZGnS money [21], Whlch IS Why izhora 2016. podine, u periodu od njihovag otvaranja do dana podnodenia izvjeitaja Agenciji
it is undisputed that citizens should have an
insight into the spending of that money. In this

regard, the provision of the Law on Free Access to

@ Ag
rihode 1 rashode sa
entarmih izbora 2006, g
genciji.

#iro ra 1 koje je otvorila
ne, u periodu od njikovor

ObrazloZenje

'“‘Nsulu sprovedenog postupka po zhijevu za slobodar

inform v acijama br. |8/122015-

od 27042018 g_.\mnc prvost 2 br. 03-04-16382 od
Information, Which prescribes that the public has s 1%, g|1-|| kojim |.\.- ibijcn = a |rlu‘1hJ!".II|‘ﬂr‘T|ﬁ !|'|r'1 koje su navedene u
the right to , inter alia’ aCCeSS information On a Bormjem chspoziiv, stas 1 tadke 1-3 {u nas bu: Tra2ena informacija),
legal entity whose work is mainly financed from Excerpt from the ruling of the Agency for the Prevention of
public revenues. [22] Corruption rejecting the access to information on the income and

expenses of political parties from bank accounts opened for
financing the Parliamentary elections in2016

19 Article 24 paragraph 1 of the Law on Free Access to Information prescribes “if a restriction applies to a part of information, pursuant to the
provisions of the Article 14 of this Law, the public authority shall grant access to information by delivering a copy

thereof to the applicant, after deleting the part of the information to which the restriction applies”

20 "Official Gazette of Montenegro", No. 30/2017 of 09/05/2017

21 Article 3 of the Law on Financing of Political Entitiesin Montenegro stipulates that political entities may acquire funds for regular operation
and the election campaign from public and private sources, while Article 12 stipulates that the amount of funds from private sources which are
raised by the political entity for regular operation in the current calendar year may amount up to 100% of the funds belonging to it fromthe
budget funds.

22 Article 9, Paragraph 1, ltem 1 of the Law on Free Access to Information
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The Agency for Personal Data Protection
and Free Access to Information annulled
the decision of APC a year after filing the
complaint, despite the fact that they had
a legal deadline of 15 days to do so, and
as the sole reason for annulling the
decision, they stated that no harm test
had been conducted.

APC also restricted access to information
with their new decision because it
represented a banking i.e. trade secret [23],
as well as due to protection of privacy of
natural persons who donated political
parties.

APC states that it conducted a harm test and
found that disclosing of the information
would constitute "a violation of the
regulations governing the method of
handling payment information and payments
from transaction accounts". In doing so, they
refer to the trade secret prescribed by the
Banting Law and the Law on the Central
Bank.

APC concludes that it refuses access to
information because there are detrimental
consequences from its disclosing and there
is no prevailing public interest to be
published, and adds "since the information
about amounts credited or debited to an
account of a political entity in the election
campaign are public data ..."

Therefore, the Agency itself does not dispute
that these data, in the format that is
published on their website [24], are public,
but they nevertheless declare them secret.

In addition, APC claims that disclosing of
data on party donations would result in a
greater processing of personal data than

Montenegro

Takode, bankarska tajna predstavlja profesionalu tajnu bankarskog poziva koja, kao i
profesionalne tajne odredenih drugih poziva, ima privatnopravni karakter poslovne veze banke i
klijenta koja je obiljeZena posebnim odnosom povjerenja, i zasnovana je na naelima i
odredbama Zakona o obligacionim odnosima (S, list CG", br, 47/08, 4/11 122/17), €1.3, ¢l. 4,
&l. 6, €19, €110, 811 1 &l 14, Neovladéeno otkrivanje profesionalne tajne je propisano je kao
kriviéno dielo ¢lanom 171 Krivitnog zakonika ("SI list CG", br. 40/08, 25/10, 32/11, 64/11,
40/13, 56/13, 14/15, 42/15, 58/15,44/17149/18). Konalno, ncovlaiéena obrada li¢nih
podataka iz traZene informacije u suprotnosti sa Ustavom Crne Gore, jer su ogranienja linih
podataka i privatnosti lica na koja se odnose ovi podaci propisani Zakonom o finansiranju
polititkih subjekata i izbomnih kampanja, pa bi njihova drugadija obrada predstavljala
prekora¢enje ogranienja iz ¢lana 24 Ustava Crne Gore,

Nimajuéi u vidu tetne posljedice po zaiticene interese utvrdene u testu Stetnosti, prvostepeni
organ odbija pristup frazenoj informaciji u skladu sa ¢lanom 29 stav 1 tatka 3 Zakona o
slobodnom pristupu informacijama a u vezi sa ¢l. 14 stav | tatka 6 tog zakona, s obzirom na
nepostojanje preoviadujuceg interesa iz ¢lana 17 ovog zakona, odnosno s obzirom na to da su
podaci o uplatama i isplatama politickom subjektu u izbomoj kampanji javni podaci u skladu sa
1. 39, &l 401 €. 42 Zakona o finansiranju politickih subjekata i izbornih kampanja, te da su
dostupni u registrima na internet stranici prvostepenog organa www.antikorupcija.me u rubrici
Javni registri/Pretrage za politicke subjekte, u poljima Pretraga petnaestodnevnih izvjestaja o
prilozima u Kampanji, Pretraga priviemenog izviedtaja o trolkovima izbome kampanje i
[Pretraga izvijestaja o troskovima izborne kampanje.

- trazena informacija sadrzi podatke o vide stotina priloga odnosno uplata fizi€kih lica preko
bankovnih raéuna politickim subjektima. Navedeni podaci predstavljaju liéne podatke na koje
se primjenjuju odredbe Zakona o zadtiti podataka o liénosti.

Clanom 14 st, | tatka | Zakona o slobodnom pristupu informacijama je propisano da organ
vlasti mo?e ogramiCiti pristup informaciji ako je to u interesu zadtite privatnosti od
objelodanjivanja podataka predvidenih zakonom kojim se ureduje zadtita podataka o liénosti.
Clanom 2 st 2 Zakoma o zaStiti podatka o litnosti ("SL list CG",
br. 79/2008, 70/2009, 44/2012 1 22/2017.) propisano da se liéni podaci ne mogu obradivati u
vedem obimu nego 3o je potrebno da bi se postigla svrhia obrade niti na nadin koji nije u skladu
sa njihovom namjenom. Prvostepeni organ je utvrdio da su obim i nadin obrade podataka o
prilozima fizitkih lica polititkim subjektima propisani u €l 39 i €l. 42 Zakona o finansiranju
politickih subjekata i izbomih kampanja ("SI, list CG", br. 52/14,76/15, 83/16192/17), a da su
svrha obrade i namjena ovih podataka definisani u nazivu poglavlja VII ovog Zakona

E 4 Nikols 277V .’\g_rn3¢.| 2 \‘l:.',:u'..l:'jc korupeije
Podgorica
Crna Gora

Excerpt from APC ruling explaining that the data on financing of election
campaigns are secret because there are adverse consequences from their
disclosing, and that this information is publicly available

presiceismde drthiese daenayagribtishige faret that unlawful donations to political parties are subject of
fihetrstighdda.for the State Prosecutor's Office and court proceedings precisely on the basis of
information published by NGOs and the media, not APC.

Therefore, the Agency was obligated to conduct a public interest test and establish that these data could
contribute to detection of corruption and law violations. Therefore, there is a much greater right of the
public to know in what way the election campaigns are funded than the possible violation of privacy of
the donors due to additional processing of their data, especially because this information is publicly
available in accordance with the Law on Financing of Political Entities. [25]

The appeal procedure in which MANS challenged APC’s second decision started in early May this year

and is still in progress.

23 Asin the previous examples, the Agency also referred to Article 84 paragraph 1 item 2 and paragraph 2 of the Banking Law
24 www.antikorupcija.me in section Javni registri/Pretrage za politicke subjekte
25 Articles 39,40 and 42 of the Law on Financing Political Entities and Election Campaigns
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3. Practice in Montenegro

3.2.Secret finances of the state-owned companies

State-owned companies declare important data about their finances trade secrets, with absurd
reasoning, even in cases where this information is already available to the public.

Thus, one company which is majority owned by the state declared its annual budgets trade secret,
stating that they contain confidential information that could negatively affect the entire
electroenergetic system, as well as investing in the stock market.

Data on shareholders in state-owned companies are also declared secret, although information on
tenlargest shareholders is available to the public.

Contracts of the sale of assets from a state-owned bankrupt company are a trade secret, on the
grounds that their disclosure could jeopardize the economic interests of those companies and its
new owner.

The state fund declared the basic data trade secret, and even statistical information on lending to
private companies, including a company associated with a senior public official.

Contracts for the leasing of assets of state monopolists who claim to be thus protected from
competition are also secret.

In the end, even data on the earnings of public officials who run state-owned companies are secret,
as their disclosure would allegedly violate the company's business policy.

Case Study 6: Budget

Montenegrin Electric Transmission System J.S.C. (CGES) declared its budget in 2017 and 2018
trade secret because they contain confidential information that could negatively affect the

entire electroenergetic system, as well as investing in the stock market.

CGES noted that it refused to publish this
information in order to protect trade and other
economic interests.

They state that the budget contains confidential
information whose disclosure would create
conditions for the third parties to have privileged
information in their possession, by which the
applicant would be given advantage over other
potential investors. Therefore, according to them,
the budget is submitted only to the Board of
Directors, i.e. the main shareholders.

Additionally, CGES refers to an intergovernmental
agreement between Montenegro and lItaly, and a
provision of the Contract stipulating that the
business plan and annual budget shall be the basis
for managing the Company.

Based on this, CGES concludes that disclosing of
their budget "could have a negative impact not only
on CGES's economic performance, but also on the
overall electroenergetic system."

It further mentions the confidentiality of all
information related to the implementation of the
project for the construction of undersea electro-
energy interconnection, and points out that there is
no public interest in disclosing of data, while on the
other hand it could "significantly influence
potential investment, i.e. disinvestment on
Montenegrin Stock Exchange ".

Naime. ovaj organ posebno ukazuje na éinjenicu da buczet Crnogorskog elektroprenosnog
sistena AD Podgorica nije javno dostupan dokument, iz razloga Sto isti sadrzi povierijive
informacije koje se kao takve dostavijaju samo Odboru direktora. odnosno glavnim
akcionarima,

Objavijivanjem zahtjevomn traienih informacija, ugroienost ekonomskih i trgovinskih
Interesz je i vite nego nesporna. posebno ako se uzme u obzir da bi se dostavijanjemn
trafene dokumetacije stvorili uslovi trecim licima da posjeduju privilegovane informadije, a
kaje im kao takve mogu posiuéiti 22 doncienje odluka o investiranju ili deinvestiranju na
crnogorskoj berzd, Imajudi u vidu naprijed iznijete, dostavijanjem zahtjevom trazenih
infomacija ovaj Organ bi podnosiocu zahtjeva, odnosno bilo kojem trecem licu, dac
nafajnu prednost w odngsu na druge potencijalne investitore, te je iz ovog razloga
nesporne da su pomenuti ekonomski i trgovinski interesi od veceg nafaja oo interesa
javnosti da zna za ovu informadiju,

Naprijed iznijeto ukazuje takode i na ispunjenost uslova iz Clana 14, stav 1, tadka 6 Zakona
0 tlobodnom pristupu informacijama kejim je propisane da organ viasti moze ogranitit
pristup informaciji ili dijelu informacije ako je informaciia postovna ili poreska tajna u
sklagu sa zakonom.

Navedeni trgovinski 1 drugl ekonomskl interesi keji mogu biti ugrozeni dostavijanjem
trazenin informacija su od velikog znacaja | kadz je u pitanju realizacija medudrzavnog
sporazuma izmedu Crne Core | Republike 'talije o Prgjekou izgradnje podmorske elektra

energetske interkonekeie izmedu prencsnih mrefa Crre Gore | Italije, a koji je potvrden od
strane Skucstine Crne Gore, donoSerjem Zakona o potvrdivanju sporazuma imedu Crne
Gore 1 Republike italje o izgradnji podmorske elektro-energetske interkonskeije lznedy
orenosnih mre2a Crme Core i ltalije sa realizacijom stratelkog partnerstva operatora
'Jﬂ?"u\l“'}g sistema,

POSEDND ukazujemo, da kada je u pitanju pomenuti Projekat da je danom |1, odjeljak 3.1

tatka a Stratedkog i Akclonarskog Ugovora, br, 07-40/12 og 15.01.2011. godine, kaji je
2akljucen izmedu Orzave Crne Core. Ferna Rete Elettrica Mazionale spa i Crnogorskog
elektroprenosnog elektroprenpsnog <istema AD Podgorica propisano ¢a ce,, Foslovni plan

godin]i budZet biti osnova za upravljanjem Drudtvom, a poslovanje Drufva e tokom

)i 1] Ovora DIt vodeno | razvijand u sklade sa godisnpim budzetom™
se jasno da zakljuéiti da bi objelodoanjivanjem neceg Sto je osnov za vodenje | razvijanje
voslovanja samog Druttva, moglo imati negativan odraz ne samo na ekonomsko poslovanje
(ges-a vet i na cjelokupni elektroenergetski sistem, a posebno kod ¢injenice ake se ima u

lz ovnga

Excerpt from the decision of CGES by which it declares its budget
secret and concludes that its disclosure could affect the country's
electroenergetic system
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Data regarding the budget of the company that is in majority state ownership should not be secret.
Moreover, even those joint stock companies in which the state does not have ownership are obligated to
publish their finances. This was eventually done by CGES, whose financial statements can be found on the
website of the Tax Administration [26].

Nine months after filing the appeal, the Agency for Free Access to Information annulled CGES'
decision.

At the same time, as in several previous cases, the Agency "instructed" CGES how to hide this information
from the public and referred it to the application of a new legal provision relating to trade secret. [27] In
addition, the Agency did not find it problematic that neither the harm test nor the public interest test had
been conducted, so it did not instruct CGES to do so in renewed proceedings.

CGES then again refused the access to information by delivering new decision with exactly same
reasoning as the first time, only referring to the provision that the Agency had suggested.

Thus, in that decision as well, CGES did not conduct harm or public interest test. It also did not refer to
any specific regulation on the basis of which it declared its own budget trade secret.

Almost five months after filing a complaint against second CGES’ decision, the Agency has not
made a decision, although the Law stipulates a deadline of 15 days to decide.

Case Study 7: Other shareholders

Data on shareholders of 13. jul Plantaze L.L.C, one of the largest state-owned companies,
declared trade secret.

Central Securities Depository and Clearing Company L.L.C. Podgorica declared information about the
?O iargest shareholders of "Plantaze" trade secret, based on Article 386 of the Law on Capital Market.
28

However, this article stipulates that the
information about accounts of the shareholders
are secret, but not information on who owns the
company.

*CEMTRALND

After all, this institution already publishes
information about ten biggest shareholders of
all joint-stock companies [29] on its website, so
there is no reason for the information on the
remaining 20 to be classified.

Centralno klirintko depozitarno druftve a.d. Podgorica, na osnovu flana 30 stav 1 Zakona o
slobodnom pristupu informacifama {("SLlist CG", br.aa/i12 | 30/17), postupajudl po zahtjevu
Mreie za afirmaciju nevladinog sektora - MANS , br.19/127804 od 27.03.201%. godine, donosi

RJIESENIE

When making a decision, no harm test was
conducted, so it was not determined whether
and what interest and in which way would be
jeopardized by disclosing the requested
information.

Cdbija se Zahtjev Mreie za afirmaciju neviadinog sektora - MANS |, br.19/127804 od
27.03.2019. godine, kojim se traZi lista 30 najveéih akclonara AD 13 JUL - PLANTAZE na dan
1%, 20, 21, 22, 25, 26 27 mart 2019. godine.

Obrazioien|e

Nireia za afirmacju neviadinog sektors MANS podnijela  je Centralnom klirinikom
depozitarnom drudtvu a.d. zahtjey br.12/127604 od 27.03.2009. godine, kojim se trafi lista 30
najvefih akcionara AD 13 JUL - PLANTAZE na dan 19, 20, 21, 22, 25, 261 27 mart 2019, godine,

Also, the existence and significance of the public
interest was not established, instead, the access
to information was rejected by vague referring
to trade secret.

na nadin ito de im e dostaviti ista putem poilte, na adrese Dalmatinska wlica br 188,
Podgorica.

U postupku po zahtjevy, Centralne kilrindks depozitarno druitve a.d. je uturdilo da posjeduje
rafene informacije, te da se istim ogranicava pristup u skladu sa €1.14 stav 1 taZka & Zakona
o slobodnom pristupu informacijama, jer se radi o podacima koji su proma €386 Zakona o
triistu kapitala tajni i mogu se saopititi samo pod uslovima | na nadin utvrden ovim rakonam,
po nalogu suda, na zahtjev Komisie za triiste kapitata ili drugog nadie?nog argana, pa nalazi
da zahtjey reba odbiti kao neasnevan.

Prema Pravilima o pravu na dobifanje infarmacija o hartijpma od vrijednosti upisanim o
Centralni registar Centralne Depozitorne Agencije (V'shiist CG". br.230/15), koja j& donijela
Homisija za hartije cd vrijednosti, sama registrovani akcionar ima pravo da dobije informacije
iz Registra o svim drugim viasnicima akcija emitenta Zije akaije posjeduje, Prave na dobijanjs
owvih informacija ima | Komisija za hartije od vijednosti 0 postupku kontrale poslovanjs COA
i nadlefni sud u sprovoadenju adredenih pastupaka |

Excerpt from the decision declaring information about the shareholders

of one of the largest state-owned companies classified

26 Website of the Tax Administration https://eprijava.tax.gov.me/TaxisPortal
27 Article 14, Paragraph 1, Item 6 of the Law on Free Access to Information
28 It refers to the provision of Article 14, Paragraph 1, Item 6 of the Law on Free Access to Information

29 http://app.cda.me:81/CDA/Home/Data/165?reportViewer=pdf
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Case Study 8: Sale during bankruptcy proceedings

During bankruptcy proceedings, the Commercial Court declared secret annex to the agreement
on the sale of the property of the Aluminium Plant Podgorica (KAP) to a private company
Uniprom, although some of its content had already been published in a press release.

The Commercial Court noted that "in this case,
it is a matter of private documents - contracts
concluded between the two companies"”, which
are not court documents, although they are in
its possession. That is why the court decided to
reject the request "because of the danger that
disclosing of these data would result in a
violation of trade and other economic interests
of companies that are parties to the contract,
and they represent a trade secret."

It is obvious that the Commercial Court did not
conduct a harm test in order to determine
which interests would be jeopardized and in
what way.

There is no doubt that at least part of the
information from the signed annexes to the
contracts that were published by the
Commercial Court in its press release is public
information. [30] Thus, the court could have
published part of the information requested,
.[a\;d] delete those that represent a trade secret.
1

The court also did not conduct a public interest
test to assess whether the disclosing of
information on bankruptcy of the largest public
company is in the public interest.

This is especially due to the fact that the work of
KAP has been followed by corruption scandals
for decades, and this company has returned to a
majority state ownership after the termination
of the privatization contract with the previous
owner Immediately after the state’s return to

-

yhvass

- jg_—_‘.‘\'__?_';l‘i??'-,

CRNA GORA

PRIVREDNI SUD

V- Su.br.37/18

Podgorica, 16,11.2018.godine

PRIVREDNI SUD CRNE GORE, odlugujuci po zahtjevu za pristup informacijama
NVO Mreza za afirmaciju nevladinog sektora — MANS, Dalmatinska 188, na
osnovu &lana 30 st.1. Zakona o slobodnom pristupu informacijama (,Sllist CG*,
br.44/2012), dana 16.11.2018 godine, donio je

RJESENJE

| ODBIJA SE zahtjev NVO MreZa za afirmaciju nevladinog sektora — MANS od
13.11.2018.godine, kojim je trazen pristup informaciji dostavljanjem kopije Aneksa Il i
Aneksa |ll Ugovora o prodaji imovine KAP-a u steéaju preduzecu Uniprom.

ObrazloZzenje

Dana 13.11.2018.godine, NVO Mreza za afirmaciju nevladinog sektora — MANS,
obratila se ovom sudu elektronskim putem (neautorizovanim e-mailom) sa
zahtjevom, da joj se odobri pristup informaciji i dostave kopije Aneksa Il | Aneksa Il
Ugovora o prodaji imovine KAP-a u stecaju preduzecu Uniprom.

U postupku po zahtjevu Privredni sud Crne Gore je utvrdio da posjeduje trazenu
informaciju

Medutim, predmetni zahtjev je odbijen shodno odredbi lana 14 stav 1 tagka 5 i tacka
6 Zakona o slobodnom pristupu informacijama.

Naime, u konkretnom sluéaju radi se o privalnlm ispravama — ugovarima zakljuéenim
izmedu dva privredna drustva, od kojih je nad jednim otvoren stecajni postupak, a
koje se na\aze u pos jedu ovol or ana kac nadlezno za sprovodienje ster.‘.a no

IO Priv; ISpPT ] 9

kt, to je OVEIJ organ adbio predmetm zaht;EV zbog opasnasu da bi Objavljwamcm t:h
odataka doslo do povrede trgovinskih i drugih ekonomskih interesa privrednih
rustava koje su strane ugovornice, i isti predstavljaju njihovu poslovnu tajnu.

Na osnovu izloZenog odlu€eno je kao u dispezitivu rieSenja.

OVLASCENO LICE ZA PRISTUP INF/GRMAC'E!AMA
Vladan Nikolic,s. t'} o _““ 00

9

Decision of the Commercial Court which declared secret data onthe
sale of KAP with vague reasoning

M&?Q{HRjurﬁ#@‘-l‘hté"b‘i'foceeﬂ”ﬁgé:qmﬁ’?@ﬁresented by an insolvency practitioner appointed by the
cial Court

MANS filed an appeal against this decision of the Commercial Court, but the Agency for
Personal Data Protection and Free Access to Information has not made a decision even after six
months.

Case Study 9: State loans

On the basis of its own Rulebook, the Investment and Development Fund (IDF) [32] declared
basic information about the control of the use of loans from the Abu Dhabi Fund trade secret,
two days before the State Prosecutor's Office started investigating spending of that money. [33]

Even information on the number of conducted controls of the use of loans, as well as reports that were
made on that basis are declared trade secret. [34]

30 Commercial court: Press release regarding the conclusion of the Annex of the Agreement on sale of the property of the Aluminium Plant
Podgorica L.L.C. Podgorica during bankruptcy proceedings https://sudovi.me/pscg/aktuelnosti/b-saopstenje-za-javnost-povodom-zakljucenja-
aneksa-ugovora-o-prodaji-imovine-kombinata-aluminujuma-podgorica-ad-podgorica-u-stecaju-b-5626

31 Pursuant to Article 24 paragraph 1 of the Law on Free Access to Information

32 The Investment and Development Fund was established by the Government of Montenegro by adopting the Law on Investment and
Development Fund of Montenegro L.L.C. ("Official Gazette of Montenegro No. 88" of December 31, 2009).

33 Information was requested for the entire 2018, as well as January and February 2019

34 Information was requested for the entire 2018, as well as January and February 2019
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IDF declared statistic information on loan
control trade secret, stating that this is
prescribed by the Banking Law, the Law on
Financial Leasing, Factoring, Purchase of
Receivables, Micro-Lending and Credit-
Guarantee Operations, as well as the Law on
Protection of Unpublished Data.

The Fund claims that the requested information
is confidential and in accordance with their
Statute and the Rulebook on state secret, as well
as loan agreements concluded with the
companies.

IDF states that disclosure of the
requested information would compromise
market  competitiveness, cause adverse
consequences for the commercial and other
economic interests of the contracting parties,
which was allegedly established by the harm
test.

Finally,

Such response was submitted by IDF on April
10, two days before the Special State
Prosecutor’s Office began to investigate the use
of funds from the Abu Dhabi Fund on suspicion
of misuse. [35]

However, the first two laws do not prescribe in
any article that statistical data can be declared
secret, while the Law on Protection of
Unpublished Data refers to protection of
intellectual property.

On the other hand, IDF Statute and Rulebook
are bylaws, and the requirement that the data be
declared trade secret is that it is prescribed by a
specific legal provision. Moreover, the Rulebook
on trade secret is not publicly available. [36]

IDF claims that it conducted a harm test,
however, it did not explain in its decision in
what way would the disclosure of control

NVO." MEA N &

oo AYHL3545

INVESTICIONO-RAZVOJNI FOND

CRNI ﬂR Py ! [
Bt E 1392 fgg lnruuma_ U B 2081 god
Podgorical £4.04.2019. godine

Na osnovu &lana 14 stav 1 latka 8, Clana 29 stav 1 tatka 3, &lana 30 slav 115 Zakona ¢ slobodnom pristupu
informacifama (,Slu2beni list CG", br. 44/12 i 3017), ¢lana 3, 4 i 8 Zakona o zastiti neobjavijenih podataka
(.SluZbeni list CG", br. 16/07 i 73/08), élana 84 | 85 stav 1 Zakona o bankama ("SluZbeni list Crne Gore”, br.
17108, 44/10, 40111 § 7317), &lana 125, 126 | 127 Zakona o finansijskom lizingu, fakloringu, otkupu
polrativanja, mikrokreditiranju | kreditno-garantnim peslovima {,Slu2beni list CG*, br, 73/17), Glana 28 | 45
Statuta Investiciono-razvojnog fonda Crne Gore A.D ("S1. list Crme Gore®, br. 25/10, 2611, 0312, 8/12, 5113,
10114, 34114, 50114, 57/15, 43116, 80/17) | odredaba Pravilnika o poslovnoj tajni Investiciono-razvojnog fonda
Crne Gore A.D., Investiciono-razvojni fond Crne Gore A.D, u postupku po Zahtievu MreZe za afirmaciju
neviadinog sekiora - MANS iz Podgorice, Dalmatinska 188, br. 19/127548 od 25.03.2019. godine, donosi

RJESENJE

Odbija se Zahtjev za pristup informacl)l MreZe za afirmaciju neviadinog sektora — MANS br. 191127548
od 25.03.2019. godine.

Obrazloienje

Mreza za afirmaciju neviadinog seklora - MANS, sa adresom Dalmatinska 188 Podgrica, podnijela je dana
25.03.2019. godine, Zahljev za slobodan pristup informaciji br. 19/127548, kojim se traZi dostavijanje:
o Intermacija o broju izvrdenih kontrola | analiza dodijefjenih kredita iz Abu Dabi fonda, kao | izradenih
IzvieStaja po tom osnovu u 2018. godini, kao | u januaru | februaru 2019, godine.

Rje5avajuti po predmetnom zahljevu, Investiclono-razvejni fond Cme Gore A.D. je zahtjev za doslavijanje
trazenih informacija odblo iz sljedein razloga:

U postupku po predmetnom Zahtjevu, Investiciona-razvojni fond Cme Gore A.D. je shodno glanu 16, a u vezi
sa tlanom 14 Zakona o slobodnom pristupu informacijama (,Sluzbeni list CG", br, 44/12 i 30/17) proveo test
Sletnosti, odnosno utvrdio potencijalnu Stetu koja bl mogla nastati objavijivanjem traZenih Informacija | utvrdio
da bi se njihovim objelodanjivanjem znacajno ugrozio inferes iz &lana 14 Zakona, odnosno izazvale $tetne
posljedice po interes kofi je od vedeg znataja od interesa javnosti da bude upoznata sa sadrZinom trazenih
informacija. Naime, odredbama tlana 14 stav 1 tatka 6 Zakona o slobodnom pristupu informacijama odredeno
je da se pristup informaciji moZe ograniciti ako je informacija poslovna ili poreska tajna u skladu sa zakonom.
Stimu vezw \RF CGAD.je razma1raju¢| konkretni zahlJev 73 s\obodan pr\stup mrormacuama u sa\adu sa

mformacne oclenjumél da bi u konkretnom sludaju davan;e ra enrh inf nrmacqa ugruzwln konkurentnasl na

trél élu izazvalo Stetne posfiedice po komercijaine i druge ekonomske interese ugovomih strana, koji su po
eg znata 8 od inleresa koji bi bio zadovolien davanjem tih informacifa,
a akona o slobodnom pristupu Informaciama [,
0440121 30117) organ v\ash odblee zahtjev za pristup informaciji, ako postoji razlog i iz tlana 14 ovog zakona
za ograniGavanje pristupa traZenc] informacil. Shodno ¢lanu 14 stav 1 tacka 6 Zakona o slobodnom pristupu
informacijama (,Slubeni list CG", br. 044112 1 30/17) organ viasti moZe ograniiti pristup informaciji i dijefu
informacile, ako je informaciia poslovna ill poreska tajna u skladu sa zakonom,

Decision of the Commercial Court which declared secret data on the
sale of KAP with vague reasoning

btatstesisopalBiEedidyriotereskider the public interest in disclosing information, especially bearing in
mind it could point to corruption. This is also evidenced by the fact that the State Prosecutor's Office
launched an investigation in connection with the improper spending of these funds.

Secret according to the pattern

This Fund responded in the same manner to the request to publish control reports, although in the first
case it is only about a number and in the second a much more detailed document, and disclosure of a
different type of information cannot have the same impact on the protected interest.

Thus, IDF apparently did not carry out an adequate harm test, nor did it conduct a public interest test, but
had already taken a stance that data on the use of funds from the Abu Dhabi fund should be declared

trade secret.

Secret state loans for the son of a high official

IDF also declared secret data on individual loans given to companies, including the company BB
Hidro,owned by the son of the state president, Milo Pukanovic.

35 Daily "Vijesti"
provjerava-kako-je-trosen-novac-iz-abu-dabi-fonda

: SDT provjerava kako je trosen novac iz Abu Dabi fonda, April 12,2019 https://www.vijesti.me/vijesti/ekonomija/sdt-

36 The said Rulebook was not published in the Official Gazette, or on the IDF website, https://www.irfcg.me/me/
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In their decision, IDF refers to a provision that
prescribes a trade secret, while as the protected
interest it lists the commercial and other
economic interests of the contracting parties,
i.e. the Fund and BB Hidro.

It further states that the requested contract is
signed by the Fund and the Bank, in accordance
with which it applies the provision of the Law on
Banks on banking secret.

Instead of harm test and the assessment of the
public interest, the Fund “arbitrary” concludes
that the commercial and economic interests of
the contract parties are of greater importance
than the public interest.

At the same time, the Fund did not consider the
interest of the public to gain access to
information about the state loan given to the
company of the son of the highest state official.

INVESTICIONO-RAZVOJNI FOND

CRNE GO i / T —
Brojfs 5 Bé'!’a&(’i o 7)/{7.?%‘:?/7( B M/"tuﬁﬁ;:';"i}ﬁ@r
Podgorica, 504 2013 godine w0 11 6

06 -f5- @Mﬂ
Na osnovu ¢lana 14 stav 1 ladka 6, ¢lana 29 slav 1 latka 3, &lana 30 slav 1 | 5§ Zakona o siobodnom pristupu
informacijama {,SluZbeni fist CG", br. 44/12 i 30/17), &lana 84, 85 i B6 Zakona o bankama ("SluZbeni list Crme Gore",
br. 17/08, 44110, 40111 73/17) i tlana 28 Statuta Investicionc-razvojnog fonda Cre Gore A.D (“SL. list Crne Gore",
br. 25/10, 26M1, 03112, 612, 5113, 1014, 34114, 50114, 57115, 43116, B0/17), Invesliciono-razvojni fond Cme Gore
AD. u postupku po Zahljevu MreZe za afimaciju neviadinog sektora — MANS iz Pedgerice, Dalmatinska 188, br,
19/127664-127666 od 18.04.2019. godine, donos|

RJESENJE

Qdbija se Zahtjev za pristup informaciji Mreze za afirmaciju nevladinog sektora = MANS br. 19/127664-127666
od 18.04.2019. godine.

ObrazlioZenje

Mre2a za afirmaciju nevladinog sektora - MANS, sa adresom Dalmatinska 188 Podgorica, podniela je dana
18.04.2019. godine, putem mejla, Zahtjev za slobodan pristup informaciii br. 19/127664-127666, kofim se trazi
dostavijanje kopija:

o Ugovora o kreditu broj 02-18097 od dana 25. decembra 2018. godine, kojl je zakljucen izmedu Investiciono
razvojnog fonda Crne Gore | Hipotekame banke AD Podgorica, a u vezi investicionog projekta “lzgradnja
mini hidroelekfrane Bistrica” priviednog drudtva "BB Hidro" Podgorica,

«  Investicionog projekta "zgradnja mini hidroelektrane Bistrica” priviednog drudtva "BB Hidre® Podgorica, aza
kaji j& Investiciono razvojni fond Crne Gore odobrio kredit posredsivom Hipolekarne banke AD Podgorica,

o Kompletne dokumentacije dostavijene za investicioni projekal projekta “lzgradnja mini hidroelekirane
Bistrica” privrednog druitva "BB Hidro" Podgorica, a za koji je Investiciono razvojni fond Cme Gore odobrio
kredit posredstvom Hipotekame banke AD Podgorica

Rjgdavajuti po predmeinom zahtjevu, Investiciono-razvojni fond Cre Gore A.D. je zahtjev za dostavijanje raZenih
informacija odbio iz sliedetih razloga:

U postupku pe predmetnom Zahtjevu, Investiciono-razvojni fond Cme Gore A.D. je shodno &lanu 16, a u vezi sa
¢&lanom 14 Zakona o slobodnom pristupu informacijama (Siuzbeni list CG", br. 44112 | 30/117) proveo test Stetnosti,
odnosno utvrdio potencijalnu Sletu koja bi mogla nastali objavijivanjem traZenih informacija i utvrdio da bi se njihovim
objelodanjivaniem znaéajno ugrozio interes iz &lana 14 Zakona, odnosno izazvale Stetne posledice po interes kojl je
od veteg znataja od interesa javnosti da bude upoznata sa sadrZinom traZenih informacija.

Naime, odredbama élana 14 tatka 6 Zakona o slobodnom pristupu informacijama odredeno je da se pristup informaciji
moZe ograniéiti ake je informacija poslovna ili poreska tajna u skladu sa zakonom. $ tim v vezi, IRF CG AD. je
razmalrajuél konkrelni zahljev za slobodan pristup informacijama u skladu sa clanom 18 stav 1 Zakona o slobodnom
pristupu informacijama izvrSio lest telnosti objelodanjivanja traZene informacife, oclenjujuéi da bl u konkretnom
sluaju davanje traZenog ugovora sa pratecom dokumentacijom izazvalo 3ietne posijedice po komercijaine i druge
ekonomske interese ugovornih strana, kojl su po procjeni Fonda od vedeg znataja od interesa keji bi bio zadovolien
davanlem tih informacila.

Excerpt from the IDF decision by which state loan to BB Hidro, owned

by Milo Pukanovic's son, was declared secret in order not to jeopardize

his business interests

Case Study 10: Contracts on the leasing of state-owned companies

"Port of Bar" L.L.C. Bar declared secret the contracts on leasing of warehouses and facilities
owned by the company, claiming that this would protect competition.

The Port of Bar claims that the data are
confidential and refer to the Law on Free Zones
of Montenegro and its own Rulebook on Trade
Secrets.

However, no article of the Law on Free Zones
stipulates the secrecy of data, while the Law on
FAI requires that the authorities to refer to the
provisions of the Law in the case of trade
secrets, rather than internal regulations.

In addition, they claim that they are protecting
the interest of competition and trade secret,
while not explaining in what way those interests
would be affected by the disclosure of the
information requested.

As no harm test is mentioned, it is clear that it
was not conducted, instead the protected
interest and its significance were arbitrarily
determined.

The issue of the public interest in disclosing the
data was not considered at all, despite the
numerous accusations that smuggled cigarettes
are stored in the leased warehouses of the Port
of Bar. [37]

L ABMIHATHY
4 13 -12- 2048 o
Na osnowa £l 14, 29 | 30 Zakona o slobodnom pristupu informacijama (56 st CO 44/12),

pastupajuéi po zahtjevu NVD MANS iz Podgorice br. 16/124974 od 27.10.2018. £ (Luka Dar’ AD
Bar donoesi

1856

RIESENIE | onan M0 oo

ODBBA SE HAD NEOSNOWAN zahtjov NMVO MANS br. 18/124974 od 27.11.2018. godine.

OBRAILOZENIE

MWD RN iz Podgorice obratila se “LUKA BARY AD zabtjevorn br. 18/124794 od
27 11,2058, primijenim 28 112008, arh. broj 7612, kojim je trafen pristup informacijasma i to:
“kopijama suih vaZedih ugovora o davanju u zakup skiadiSta | objekata U viasniZtvu AD Luka Bar”

Postupajucl po predmaetnom zahtjevu, ,Luka Bar® AD nalazi da pristup traenim informaciama, u
smishu €. 14 st. 1 1. 5 Takona o slobodnem pristupu Infarmacijams | Pravilnika o posiouvnol tajni
Luka Bar AD treba cgrantliti, u Interesus zaktite konkurencije | poslovne tajne, pa je predmatni

zahtjev odbljen kao neosnovan.
coxn

Pristup tralenim informacijama ima se odbili § po osnovu posebnog statusa “Luka Bar” AD kao
osnlvada | oparatora Slobodne eome Luka Bar, koja ufiva priveadod ekaterdtorijoinost, shodao
Zakonu o slabodnlm zonama Cmo Gore, kao speciamom zakonu (lex spedalls), kojl obezbjedula
poseban status | zaktitu korisnicirma | operatoru slobodne zone

PRAVIA POUKA:
i slobodnom pristupu

Protiv ovog riefenfa mole se izjiavitl falba Agendji za raftitu HEnih podataka
infoenmaci jmma u roku od 15 dana od dana prijema istog .

TLUKA BAR © AD BAR

Direktor Sektorg administracis
. __n:nr h’vr?l_!:,ni ngd, Higy vk
VAR g™ L

G\ e )

F o s
; 1 ZurSnog direktora
Ry o BEETET0 o

Oraga

n Nikezlé, dipl. pravnik

Decision of the Port of Bar by which contracts for renting its
warehouses are declared secret in order to protect the competition

37 According to the Global Initiative against Transnational Organized Crime report, there are allegedly warehousesin the port that are solely
used for storing smuggled cigarettes, while private companies are engaged in filling and discharging containers
https://www.ijesti.me/vijesti/crna-hronika/rat-klanova-u-svercu-cigareta-i-droge

21



3. Practice in Montenegro

Three months later, the Agency for Free Access to Information annulled the decision of the Port
of Bar and suggested that in the repeated proceedings, the Port of Bar declare the information
secret under the new legal provision, while it did not find it problematic that neither the harm
test nor the public interest test had been conducted.[38]

Even two months later, the Port of Bar has not provided any answer. MANS has submitted a motion to
implement the Agency's decision, but without results because the procedure is not precisely prescribed
by law.

Case Study 11: Consulting services

Montenegro Airlines declared consulting contracts as trade secret, including services of legal
representation, because their disclosing would cause damage to both contracting parties.

According to this state-owned company, the
information is secret because the contracts
contain a confidentiality clause. They state that
they had carried out a harm test and found
that disclosure of the information would have
adverse effects on both parties. According to
Montenegro Airlines, this could significantly
impair their business relations and damage the
company.

Therefore, they conclude that disclosure of
information would cause "harmful
consequences to the interest of Montenegro
Airlines, which is more important than the
public's interest in knowing the content of the
contracts, thus, there is no prevailing public
interest."

Montenegro Airlines does not refer to any
regulation based on which they would restrict
access to information, instead they only qoute
the harm test, without providing evidence on
its conducting.

At the same time, in addition to general
conclusion, there is no evidence that the public
interest to publish information about the
company which has repeatedly received state
aid was sufficiently taken into consideration.

Normally, disclosure of these contracts is the
obligation of Montenegro Airlines as a state-
owned company, prescribed by the Law on FAI,
which states that reporting entities shall
publish "single acts and contracts on use of
financial resources originating from public
revenues and of state-owned property" [39] on
their website.

»Montenegro Airlinese AD
Broj £ §2€
Podgorica, £3.08 «+ _ 2018.godine.

»Montenegro Airlines« AD Podgorica, postupajuéi po zahtjevu MreZe za afirmaciju nevladinog sektora-

MANS br. 18/12448 od 02.08. 2018. godine, na osnovu &lana 30 Zakona o slobodnom pristupu
Informacijama ("Sl.list RCG", br. 44/12 od 09.08.2012 1 030/17 od 09.05.2017. godine), donosi

RJESENJE

Odbija se zahljev MreZe za afirmaciju neviadinog sektora-MANS br. 18/12448
kojim je trazeno da se dostave:

od 02.08.2018. godine

» kopiie svih ugovora i pripadajucih aneksa zaklju¢enih u periodu od 2010. godine do
jula mjeseca 2018. godine sa fiziékim ili pravnim licima za konsultantske usluge i
usluge pravnog zastupanja, ukljutujuci i potvrde o isplatama po tim ugovorima i
aneksima,

Qhrazlokenja

Mrele za afirmaciju neviadinog sektora-MANS podnijela je ,Montenegro Airlines"-u AD Podgorica
zahtjev za slobodan pristup informaciji br. 18/12448 od 02.08.2018. godine, kojim je trazeno da se
dostave kopjje svih ugovora i pripadajuih aneksa zakljutenih u periodu od 2010. godine do jule mjeseca
2018. godine sa fizitkim ili pravnim licima za konsullaniske usiuge | usiuge pravnog zastupanja,
ukljuéujuci i potvrde o isplatama po tim ugovorima i aneksima

Clanom 30 Zakon o slobodnom pristupu informacijama, propisano je da o zahtjevu za pristup
informaciji, osim u siuéaju iz tlana 22 ovog Zakona, organ viasti odluéuje rjesenjem, kojim dozvoljava
pristup traZenoj informaciji il njenom dijelu ili zahtiev odbija. Rjedenjem kojim se dozvoljava pristup
traenoj informaciji | njenom dijelu odreduje se: natin na koji se dozvoljava pristup informacifi, rok za
oslvarivanje pristupa i troskovi postupka. Rjeenje kojim se odbija zahtjev za pristup informaciji sadrii
detaljino obrazioZenje razloga zbog kojih se ne dozvoljava pristup tra2eno] informaciji

Postupaju¢i po zahtjevu podnosioca, organ viasti je utvrdio da traZene informacije sadrie
klauzule poverljivosti. Organ viasti je, u skladu sa ¢lanom 16 stav 1 Zakona o slobodnom pristupu
informacijama, sproveo lest Stetnosti u cilu utwrdivanja potencijalne Stete koja bi mogla nastati
objavijivanjem predmetne informacije, | utvrdio da bi objelodanjivanje predmetne informacije imalo Stetne
posljedice po obije ugovome strane. Prednje, imajuéi u vidu da bi otkrivanje podatka koji su oznadeni u
ugovoru kao poverfjivi moglo znatajno naruditi poslovne odnose ugovornih strana | nanijeti tetu
ekonomskim interesima nacionalnog avio prevoznika. Obelodanjivanje trazenih informacija izazvalo bi
$tetne posljedice po interes Montenegro Airlines-a, koil je preteZniji od interesa javnosti da bude upoznata
sa sadrZajem predmetnih ugovora iz kog razloga ne posloji preoviadujuti javni interes propisan &lanom
17 Zakona o slobodnom pristupu informacijama

Organ vlasti je odlutio da odbije pristup traZenim informacijama radi zadtite rgovinskih i drugih
ekonomskih interesa ugovomih strana, u vezi sa posiovnom tajnom na osnovu Clana 29 stav 1tacka 3 |
¢lana 30, a shodno odredbama &lana 14 stav 1 tatka & Zakona o slobodnom pristupu informacijama.

Pravna pouka: Proliv ovog Rjedenja moie se izjavili Zalba Agenciji za zadlitu podataka o li&nosti |
pristupu informacijama, preko ovog organa, u roku od 15 dana od dana prijema istog.

lzvrdni direktor

f Zivko Banjevit
i ,U _If{fu_:.,\t

Rjesenje obraditalo
rik-w‘lc' Xﬂjrm_.
Montenegro Airlines' decision declaring consulting contracts secret, as
it would cause more harmful consequences for the company than the
public's interest in obtaining information

MANS filed an appeal against such decision by Montenegro Airlines, and the Agency for FAI rejected it,
stating that the substantive law was correctly applied because it referred to a new provision of the Law.
The Agency does not take into consideration the statements from the appeals pointing out that
Montenegro Airlines did not refer to a special law that prescribes information as trade secret, but rather
referred to confidentiality clause, which cannot be the basis for the implementation of the
aforementioned legal provision.

38 Article 14 of the Law on Free Access to Information
39 Article 12, Paragraph 1, Item 7 of the Law on Free Access to Information.
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Case Study 12: Earnings of the directors

The state-owned company Barska plovidba declared trade secret information on the earnings of
its former executive director, which it was obligated to proactively publish on its website.

The company said that the contract with the
previous executive director was adopted and
implemented as a document that represents a
trade secret, and that its public disclosure or
publication would violate the business policy
of the company.

They state that the harm test established that
disclosing of the data would have distorted
competition in the market and that the public's
interest in knowing the requested information

Ugovor o radu sa prethodnim lzvrinim dircktorom je usvojen i sproveden kao
dokument koji predstavlja poslovnu tajnu, te bi njegovim javnim objavljivanjem
ili publikovanjem bila narudena poslovna politika Kompanije. Isto se odnosi i na
delikatnu 1 slozenu proceduru pregovaranja sa inostarnim poslovnim partnerima.
Objelodanjivanjem 1 dostavljanjem trazenih podataka bila bi ugrofena poslovna
politika Kompanije u skladu sa ¢lanom 14 tatka 5 Zakona o slobodnom pristupu
informacijama te je Barska plovidba utvrdila da pristup traZenoj informaciji treba
ograniéiti i iz razloga navedenih u Elanu 16 stav | pomenutog Zakona.

Na osnovu izloZenog, rijefeno je kao u dispozitivue Rjedenja.

Dostavljeno:
-podnosiocu zahtjeva

could not be more significant than the evident s
damage that would have occurred by
endangering protected interests. ,) Opradivat
) [t

According to the Law on FAI, all companies Viadimic MavaGe
that are majority owned by the state [40], such
as Barska Plovidba, are obliged to proactively
publish numerous information about their
business, including a "list of public officials
and pay lists for them, as well as list of other
incomes related to exercise of public function".

[41]

Therefore, "Barska plovidba", according to the law, was obligated to publish the information about its
executive director on its website, but they declared it trade secret.

Excerpt from the decision of "Barska plovidba" by which a contract with
the previous executive director is declared secret because it would
violate the business policy of the company

Also, data about the earnings of the former executive director of the company cannot be secret under the
Law on Prevention of Corruption, because he is a public official who is obligated to submit a report on
income and property. [42]

Only a year after the appeal was filed, in October 2018, the Agency for Personal Data Protection
and Free Access to Information annulled the decision of "Barska plovidba". However, seven
months later, "Barska plovidba" has not delivered a new decision. MANS initiated the procedure
for implementing the Agency's decision, but imprecise legislation allows institutions to avoid
the implementation of the law. [43]

40 Article 9, paragraph 1, Item 1 of the Law on Free Access to Information: “ public authority shall mean a state authority (legislative, executive,
judicial, administrative), local self-government authority, local administration authority, institution, company and any other legal person
founded or co-founded by the state or in majority ownership of the state or local self-government, legal person mainly financed from public
resources, as well as well as a natural person, entrepreneur or legal person having public responsibilities or managing public funds"”

41 Article 12, Paragraph 1, Item 9 of the Law on Free Access to Information

42 Dataonincome and property from the Agency for the Prevention of Corruption
websitehttps://portal.antikorupcija.me:9343/acamPublic/izvestajDetails.htm?parent=pretragalzvestaja&izvestajld=24079

43 Theissue of implementing the Agency's decision will be further discussed in a separate case study that will be published by MANSin the
forthcoming period. The essence of the issue isin imprecise legislation in the area of implementation of decisions
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3.3.Secret controls of law implementation

Institutions declare documents on control of implementation of the law as trade secrets, which
contain information important for detecting corruption and non-compliance with regulations,
although the law requires that in such cases there is a prevailing public interest in disclosing of data.

All official reports on the construction of the highway, the largest infrastructure project in the
history of the state, were declared trade secret, and the public's interest in obtaining this
information was not considered at all.

Data about the control of the construction of the highway in the part affecting the Tara River,
protected by international conventions and by the Resolution of the Montenegrin Parliament, were
also declared trade secret. The Inspection claims that disclosure of these data would cause greater
damage to that institution than to the public's interest in obtaining information about violation of
the law.

Central Bank of Montenegro declared data on control of the Prva Bank trade secret, ten years after
it was conducted, claiming that this could affect the economic system of the state and the growth of
cybercrime.

Public interest in publishing data was not discussed at all, although the state had given multi-million
dollar aid to this bank, and parts of the control reports which leaked to the public indicate numerous
abuses, including suspicions of laundering of money acquired by narcotics trafficking.

Case Study 13: Reports on the construction of the highway

The Ministry of Sustainable Development and Tourism declared all reports related to the
construction of the Bar-Boljare highway, Smokovac Matesevo section, trade secret, because the
work of the Commission that drafts these reports was declared trade secret by the

Government. o
The Ministry referred to the Decision on

the appointment of the State

VLADA CRNE GORE

Ministarstvo odrZivog razvoja i turizma
Crirektarat za gradevinarstvo

Broj: UFP | 117/5-45/2

Commission for Technical Inspection of
Works, which was adopted by the
Government, stating that the work of
this Commission is considered trade
secret.

Statements on the harm tests are
reduced to general referring of legal
provisions, without explanation which
interests would be jeopardized by
disclosing information and in what way.

The Ministry did not conduct public
interest test, that is, it did not determine
whether the public's interest in
obtaining information was greater than
the interests protected by this
institution by hiding data. Although the
construction of the highway is the
largest infrastructure project in the
history of the state, the Ministry did not
in any way address the public's interest
in disclosing the requested information.

MANS filed an appeal against this
decision, but even after more than a
month, the Agency for FAl has not
reached a decision.

24

Podgorica, 25.03.2018. godina

Ministarstvo odrfiveg razvoja i turizma, jefavajudi po zahtjevu MreZe za afirmaciju
neviadinog sektora — MAMNS iz Podgorice, za slobodni pristup informacijama, na osnowvu
&lana 30 Zakona o slobodnom prstupy informaciama (S list Crne Gore”, br.44/12 § 30/M17) i
Elanowva 18 146 Zakona o upravnom postupku, donosi

RJESENJE

Odbija ae zahtjev MreZe za afimaciju neviadinog sektora — MANS iz Podgorice, UP |
117/545/1 od 11.03.2018. godine, za slobodan pristup informacijama, kaji se odnosi na
dostavijanje kopije svih lzvijedtaja koje posjeduje Ministarstvo odrzivog razvoa i turizma u
vezi realizacje projekia autoputa Bar-Boljare, dicnica Smokovac-MataSevo

ObrazlozZenje

MreZa za afirmaciju neviadinog sekiora — MANS iz Podgorice, podnijela je ovom
ministarstvu zahtjev, broj UF | 1T17/5-451 od 11.03.2019.godine, za slobodan pristup
informacijama, za doslavijanje kopije svibh lzvieStaja koje posjieduje Ministarstvo odrZivog
razvoja i tunzma u vazi realzacije projekia actoputa Bar-Boljare, dionica Smokovac-
MataSevo.

Llanom 30 Zakona o siobodnom pristupu informacijama, propisans je da o zahtjavu
za pristup informaciji i ponovnu upoltrebu informacija, osim o sluéaju iz dlana 22 ovog
zakona, organ viasti odiutuje rjedenjem, kojim dozvoljava pristup trazeno) informaciji
adnosno ponovnu upelrebu informacija N njenom dijelu il zahtjev odbija. RjeSsnje kojim se
odbija zahtjev za pristup informaciji, odnosno ponovinu upotrebu informacija sadr2i detaljing
obrazloZenje razioga zbog kojih se ne dozvoljava pristup traZeno] informaciji, odnosno
ponovna upotreba informacip.

Postupajudi po zahtjevu, ovaj organ je nasao da se informacija iz dispozitiva ovog
riefenja nalazi u njegovom posjedu, ali je ovo ministarstvo adbilo zahtjev, shodno dlanu 29
alavy 1 tadka 3 citiranog zakona, kojim je propsanc da ée organ viasti odbiti zahtjev za
pristup informaciji ako postoji aziog iz &lana 14 owvog zakona za ograniCavanje pristupa

Nairme, tehnicki pregied rad;;‘\r.'! na -zgradhil autoputa Ijar.Emizhre_ priovitetne dionice
Smokovac-Uvat-Matedovo, vwii DrZzavna komizsifa za tehnifki pregled u skladu sa Odlukom o
imenovanju Driavne komisije za tehnifki pregled radova na izgradnji autoputa Bar-Boljare,
pripritetne dionice Smokovac-Matesevo (.Sllist Crne Gore”, br.30/15 | 44417). U clanu 7
COdiuke utvrdeno je da se rad Komisije smatra poslovnom tajnom.

Frije odiucivanja o cdbijjanju zahtjeva Ministarstve je u skiadu sa clanom 16 Zakona o
slobednom pristupu informacijama izviSilo "test $tetnosti objelodanjivanja informacija™ kojim
je utvrdeno da bi objelodanjivanje traZenih informacija znadajno ugrozilo interesa iz dlana 14
stav 1 tadtka 5 Zakona, odnosno interes javoosti da sazna navedenu informaciju ne moZe biti
znacajnqi od avidentne steta koja bi nastala na nteresima koji se Stite, ukoliko bi se traZene

Pravaa pouka: Protiv oveg riefenja moZe se izjaviti Zalba Savjetu A.genclfe za za&titu
podataka o lignost | pristup Informacijama, preke ovog organa u roku od 15 dana od dana
prigma istog.

Oviagceno lice
za slogqnan rigtup informacijama

nka L. O'Qa
.--.f,.MH “\’g

Excerpt from the decision of the Administration for Inspection Affairs, declaring
information on the control of the construction of the highway secret
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Case Study 14: Inspection control of the construction of the highway

The Administration for Inspection Affairs declared trade secret information on the control of
the construction of the highway in section that affects the protected Tara River.

The Administration assessed that
disclosing inspection data prior to the
completion of the project "would not be
in accordance with the applicable
regulations and laws that designated the
project as trade secret.”

In their short reasoning for the decision,
the Administration stated that if these
information were disclosed, the harmful
consequences for that institution would
occur, "and that disclosing the requested
information before the completion of the
procedure and taking of legal measures
would cause harmful consequences that
are greater than the public interest to
know, in terms of Article 17 Law on Free
Access to Information”.

In doing so, the Administration does not
explain what the consequences would be,
to what specific interests, and how they
might occur.

At the same time, the Administration did
not address the public's interest in
obtaining information on the findings of
inspections in connection with the
construction of the largest project in the
history of the state, which obviously has a
negative impact on the Tara River.

At the end of last year, MANS published
footage showing the devastation of the
Tara River basin during the construction
of the highway. [44] The river basin is
under international protection of
UNESCO, and Tara is protected by the
Resolution of the Montenegrin
Parliament.

Uprava za inspekciske poslove rjeSavajuti po zahtievu za slobodan pristup
informacijama NVO MANS br.18/124986 od 26.10.2018. godine, na osnovu &lana 14
stav 1 tatka 6 Zakona o slobodnom pristupu informacijama (,,Sllist Crme Gore”,
br.44/12 1 030/17), donosi:

RJESENJE

Odbija se zahtjev za slobodan pristup informacijama NVO MANS br. 18/124986 od
26.10.2018. godine kao neosnovan.

ObrazloZenje

Dana 26.10.2018. godine NVO Mreza za afirmaciju nevladinog sektora — MANS
podnijela je Upravi za inspekcijske poslove zahtiev br. 18/124986 u kojem je traZen
pristup:

+ Kopijama svih akata koje su inspekcije u okviru Uprave za inspekcijske poslove
donijele u vezi sa izgradnjom poddionice 4.4.1 autoputa Bar - Boljare, dionica
Smokovac — Uvac —MateSevo, na podrucju KO Jabuka i KO Matsevo, Opétina
Kola$in, a sve po gradevinskoj dozvoli br. 1054-431/10 od 23.06.2017. godine

Uprava za inspekcijske poslove je postupajuci pe zahtjevu nasla da njihove objavijivanje
prije zavrsetka projekta ne bi bilo u skladu sa vazecim propisima i zakonima kojima je
projekat progladen za poslovnu tajnu.

Uprava za inspekcijske poslove je u smislu élana 16 Zakona o slobodnom pristupu
informacijama utvrdila da bi za prvostepeni organ nastupile $tetne posledice te da bi
priie okonéanja postupka i preduzimanja’ zakonskih mjera objava trazene informacije
prouzrokovala stetne posledice koje su vece nego interes javnosti da zna u smislu €lana
17 Zakona o slobodnom pristupu informaciiama.

Excerpt from the decision of the Administration for Inspection Affairs, declaring
information on the control of the construction of the highway secret

Therefore, the public interest in obtaining information on law violations and endangering the Tara River
was not considered at all by the Administration for Inspection Affairs. Also, the Administration did not
take into consideration the importance of the provision of the Constitution, which guarantees that
"everyone shall have the right to receive timely and full information about the status of the environment,
to influence the decision-making regarding the issues of importance for the environment, and to a legal
protection of these rights". [45] Also, Montenegro ratified the Aarhus Convention which guarantees
citizens the right to access information on the environment.

In addition, according to the Law on Inspection Control, inspection control is public [46], which the
Administration does not mention in its decision.

MANS filed an appeal against such decision, but the Agency for Personal Data Protection and
Free Access to Information has not reached a decision even six months later.

44 Bridges Tara 1 and Tara 2, tunnel MatesSevo and Matesevo loop, www.youtube.com/watch?v=MfAwRSCjaQl&feature=youtu.be
WWWw.mans.co.me/zasto-se-i-dalje-kriju-kljucne-informacije-o-izgradnji-autoputa/

45 Article 23, Paragraph 2 of the Constitution of Montenegro, "Official Gazette of Montenegro" no. 1/07 of 25/10/2007.

46 Article 8, Paragraph 1 of the Law on Inspection Control "Official Gazette of Montenegro" no.52/16 of 09/08/2016.
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Case Study 15: A decade-old bank control report

Central Bank of Montenegro (CBCG) declared trade secret data on control of the controversial
bank Prva banka, ten years after it was conducted, arguing that this could affect the country's
economic system and influence the growth of cyber crime.

CBCG concluded that it had two legal
basis for keeping reports on the
control of Prva Banka in 2008 and
2009 hidden from the public. [47]

First, they state that the data on
individual balance of deposits and
turnover on individual accounts of
legal entities and natural persons
opened in the bank are banking secret
i.e. trade secret, in accordance with
the Law on Banks. [48] They further
state that the information was
declared confidential in order to
protect Montenegro's economic

policy.

In addition, CBCG claims that by
disclosing the Reports from ten years
ago, vulnerable areas of banks would
be revealed, which would allow the
competition to use that to their
advantage and take on a dominant
position in the banking market, which
would violate competitiveness and
potentially establish the monopolistic
position of some of the banks.

Statements about the harm test are
reduced to vague statement that it
was conducted and it showed that
there are numerous reasons that
these data are kept trade secret,
among other things, due to possibility
of committing criminal offenses in the
field of “cyber crime® if the bank
account numbers were disclosed.

konaénom o stanju na racunu, izvrSenim uplatama, isplatama, kreditnim zaduzenjima ali
i stanju njihovih depozita sa navedenim iznosima za sve prethodno. Dakle, nesumljivo je
da se radi o krajnje osjetljivom dokumentu koji je upravo iz ovih razloga Zakonom o
bankama i oznacen kao povjerljiv. Pristup ovom izviestaju imaju samo lica koja vrie
kontrolu, jer ga po prirodi posla sacinjavaju, i njihov neposredni rukovodilac, dok pravo
uvida u ovaj dokument nemaju &ak ni ostali zaposleni u Centralnoj banci, a jo§ manje
neko ko je izvan ove institucije.

- Prema Zakonu o bankama ¢&lan 84, podaci o viasnicima i brojevima raé¢una otvorenih u
banci kao | podaci o pojedinatnom stanju depozita i prometu na pojedinagnim ragunima
pravnih i fizitkih lica otvorenih u banci &ine bankarsku odnosno poslovnu tajnu. Dalja
obaveza ¢uvanja tajnih podataka je opisana u &lanu 85 stav 1 istog zakona, prema kom
lica koja u obavljanju posia sa bankom ili za banku dodu u posjed informacija | podataka
koji su ovim zakonom utvrdeni kao bankarska tajna. duZni su da éuvaju te podatke i
informacije i ne smiju ih upotrebljavati u svoju liénu korist, niti uginiti dostupnim drugim
licima.

Obavezu duvanja tajnosti informacija i podataka propisuje i Zakon o Centrainoj banci
Cme Gore ("Sl. list CG", br. 40/10, 46/10,6/13i 70/17) u &lanu 84 stav 1i2 ,(...) zaposleni
u Centralnoj banci duzni su da &uvaju tajnost informacija i podataka koji, u skladu sa
zakonom ili drugim aktom, predstavijaju tajnu. Obaveza ¢uvanja tajne (...) traje i nakon
prestanka (...) radnog odnosa u Centralnoj banci."

- Dostaviljanjem ovih podataka prekrsile bi se i ustavne norme. Ustav Crne Gore (,SI. list
CG" br. 01/07) u élanu 43 propisuje da je svakom zajemdena zastita podataka o licnosti i

Shodno Zakonu o slobodnom pristupu informacijama prvostepeni organ ima ¢ak dva
osnova za odbijanje predmetnih zahtjeva, &.14 st.1 tat.2 i 6, jer je ograniéenje pristupa
informaciji u interesu ekonomske politike Crne Gore u skladu sa propisima kojima se
ureduje tajnost podataka, oznaéeni stepenom tajnosti, cdnosno jer je traZena informacija
poslovna tajna u skladu sa zakonom.

Da se izviestaji o kontroli banaka ne daju na uvid trecim licima je svakako interes
ekonomske politike Crne Gore. Ukoliko bi se Izvjestaji o kontroli javno objavili, imajuéi u
vidu sadrzaj, onda bi se otkrile ranjive zone banaka, $to bi dalo mogu¢nost konkurentskim
bankama da to iskoriste i zauzmu na bankarskom trZistu dominantan poloZaj, ¢ime bi se
narusila i konkurentnost | potencijalno uspostavio monopolisticki poloZaj neke od banaka.
Ovo bi svakako bilo od neposrednog uticaja | na ekonomski sistem Crne Gore, jer je
bankarski sistem kliuéni segment svake ekonomiie.

Da je u skladu sa propisima kojima se ureduje tajnost podataka ovaj izvjestaj dobio status
povijerljivog utvrduje se nizom akata. Prvostepeni organ ima Pravilnik o tajnosti (br. 0101-

Excerpt from the CBCG's decision explaining that publishing ( disclosing ) a decade-
old report on the control of the controversial bank could jeopardize economic system
of the state

At the same time, the Central Bank did not consider making available the requested reports after they
had deleted personal data from them, which is one of the possibilities prescribed by the Law on FAI. [49]

Prva banka is the only bank that once received state aid in the amount of 42 million, and its largest owner
is the brother of the then Prime Minister, Milo Bukanovi¢, who also did business with the bank in the
controversial period. According to numerous documents published by investigative journalists, the
control of Prva Banka revealed numerous violations, including the laundering of money acquired by
narcotics smuggling. [50]

In spite of all, CBCG did not conduct public interest test, and in no way did it take into consideration the
public's interest in publishing the data.

47 Article 14, Paragraph 1, Items 2 and 6 of the Law on Free Access to Information

48 Article 84 of the Law on Banks

49 Article 24 Paragraph 1 of the Law on Free Access to Information prescribes "if access is restricted to a part of information, in accordance with
Article 14 of this Law, the authority shall provide access to information by submitting a copy thereof to the applicant after deleting the part of
theinformation to which accessisrestricted"

50 OCCRP: First Bank, First Family https://www.reportingproject.net/firstbank/en/
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3.4 Deleting of trade secrets

In some cases, the institutions formally allow access to information, but delete data from their
documents, stating that they are trade secrets. Specific examples show that in this way important
data are hidden from the public without adequately conducted harm and public interest tests.

A concrete example shows that the Central Bank (CBCG) censored statistical data on the inflow of
foreign investments and capital outflow from the country, arguing that in case of disclosing of data
from some countries, individual companies could be identified. There is no reasoning why disclosing
of this information could jeopardize companies, in whose financial statements, which are publicly
available, these data are listed, nevertheless, the Central Bank states that the protection of its own
reputation as (is) the only detrimental effect of disclosing of data.

In second example,Montenegrin Electric Enterprise AD Niksic (EPCG) formally published a contract
on import of electricity from a private company, but it deleted basic information from it, such as
price and quantity of electricity purchased. They are explaining that disclosing of these data could
distort trade and other economic interests of these companies, although ten years have passed
since the contract was concluded, as well as that there is no public interest in knowing at what
prices the state energy company imported electricity.

Case Study 16: Foreign direct investments

The Central Bank censored statistical data on the inflow of foreign investments and capital
outflow from the country, because if the data from some countries were disclosed, individual
companies could be identified.

CBCG allowed MANS access to information on inflows and outflows of foreign investments during 2017
and 2018, and at the same time decided to delete the information from the submitted response which
constitutes trade secret. [51]

This time, they refer to the Law on Official Statistics and System of Official Statistics, stating that the data
collected, processed and preserved for the purposes of official statistics are considered confidential if it
is possible to identify, directly or indirectly, the reporting units, based on those data [52], and that
individual data are confidential and they constitute an official secret. They also state that the obligation
to keep the confidentiality of information and data is prescribed by the Law on the Central Bank of
Montenegro, and that they are marked as trade secret in accordance with the Rulebook of that
institution.

The Central Bank claims that it conducted a
harm test that showed that disclosing of
protected data would lead to the identification
of reporting units i.e. companies, which would
reveal individual data. They state that
disclosing of data would undermine the
credibility and reputation of the Central Bank,
and there is no reasoning that any other
interest might be violated.

At the same time, CBCG concludes that it
determined that the public has no interest in
obtaining this information, because they
cannot point to corruption, violation of the law
or any other justified interest prescribed by the
Law on FAL

In its response, the Central Bank deleted part of
the data stating that they were confidential
data relating to a maximum of three
companies.

51 In terms of Article 24 of the Law on Free Access to Information

odluke; nezakonito dobijanje ili troSenje sredstava iz javnih prihoda; ugroZavanje javne
bezbjednosti; ugroZavanje Zivota; ugroZavanje javnog zdravija i ugroZavanje Zivoine sredine,
ukazujemo da individualni podaci o izvjeStajnim jedinicama, ne sadrZe nista od prethodno
navedenog, pa time ne postoji preoviadujuci javni interes. Upravo je ovo dic rezultata provedenog
testa Stetnosti

Test Stetnosti je takode pokazao da postoje brojni razlozi da se ovi podaci €uvaju kao poslovna
tajna. kako je na kraju i zakon propisac. Naime, objelodanjivanje podataka koji su prikupljeni,
obradeni i saduvani za potrebe zvaniéne statistike dovelo bi do identifikovanja izvjestajnih)
jedinica, &ime bi se otkrili individulani podaci {ime, naziv, adresa, identifikacioni broj izvjestajnih|
jedinica). Na taj naéin bi se narudila kredibilnost i reputacija Centralne banke kao proizvodaca
zvaniéne statistike, koja je duina da preduzme sve mjere administrativne, tehnicke ili
organizacione prirode u cilju zastite povjerijivih podataka od neovladéenog pristupa podacima,|
njihovog otkrivanja ili upotrebe. Osim toga, za ukazati je da Centralna banka kao proizvodac
zvaniéne statistike ne smije koristiti podatke i informacije prikupljene u okviru zvaniéne statistike
u svrhu utrdivanja prava i obaveza za izvjestajnu jedinicu na koju se ti podaci i informacije odnose

Prvostepeni organ je u smislu &lana 24 Zakona o slobodnom pristupu informacijama omogucio)
pristup informaciji dostavijanjem kopija nakon brisanja dijela informacije kojem je pristup
ograniéen.

Buduéi da dekumentacija kojoj se pristup omoguéava ima ukupne 5 strana, odluka o tro8kovima
postupka na ime kopiranja, zasniva se na ¢1.33 st.2 Zakona o slobodnom pristupu informacijama
i Uredbi o naknadi trodkova u postupku za pristup informacijama (,Sl. list CG" br.66/16).

Na osnovu izloZzenog odluceno je kao u izreci.

\%, 795 4 ':'-_-_'-)LO o
Excerpt from the decision of CBCG which establishes that disclosing of

some statistical data on the inflow and outflow of capital in the state
would violate the credibility and reputation of the Central Bank

52 Article 54 of the Law on Official Statistics and System of Official Statistics
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Ukupan priliv stranih direktnih investicija u Crnoj Gori po zemljama u periodu 01.01. - 31.08.2018. godine, u 000 eura*
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Excerpt from the censored response of the Central Bank on the inflow of foreign direct investments in 2018

Provisions of the Law on the Central Bank only define in general terms that the employees of this
institutions are obligated to keep data that have been declared secret. Referring to the internal
Rulebook, as it has been mentioned several times, is not sufficient legal basis for the data to be declared
trade secret.

The Law on Statistics, which the Central Bank refers to, states that classified information can only relate
to natural persons or legal entities, which are collected for statistical purposes. However, specific
information about companies are contained in their financial statements published by the Tax
Administration. [53] Also, within the framework of the harm test, CBCG did not say that any interest of a
company would be compromised by disclosure of information.

On the contrary, the only consequence of disclosing the information stated by the Central Bank is
protection of its own reputation, which does not represent a legitimate interest whose protection allows
restricting access to information or part of the information.

Finally, in addition to failing to provide a valid basis for this, deleting of data was done illegally by
placing letters and other characters whose explanation was given at the bottom of each table, which is
not prescribed by the law. [54]

CBCG did not explain why they decided to censor the data relating to three companies, and this because
in the case of two companies, the information would be given in aggregate form, so it would not be

E)ossmle to determine precisely to which it relates.

3 Financial statements of the companies are available on the website of the Tax Administration, https://eprijava.tax.gov.me/TaxisPortal

54 Article 24 paragraph 2 of the Law on Free Access to Information prescribes that in the case referred in paragraph 1 of this Article, the part of
the information to which therestriction applies shall be marked with a note “information deleted” and a notification of the extent to which the
information was deleted (lines, paragraphs, and pages)
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Case Study 17: Import of the electricity

Montenegrin Electric Enterprise AD Niksic (EPCG) formally published an agreement on
importing electricity from a private company, but deleted basic information from it, such as price

and quantity of electricity purchased.

EPCG partially adopted a request for submitting a copy of the electricity supply contract with EFT
company from 2009, but it decided to previously delete data on the price and quantity of electricity, the
amount of the bank guarantee, as well as the amount of the interest rate.

As a reason for such behaviour, it is stated
that the requested information contains
commercially sensitive data whose
disclosing could result in unfavourable
position for the contracting parties, which
would lead to a distortion of their trade and
other economic interests.

They also state that this is done in the
interest of protecting the privacy from
disclosing of information provided by the
law, which regulate the protection of
personal data, but does not indicate what
kind of informationiitis.

They state that the harm test was
performed, and that there is no public
interest for this information to be
published.

EPCG did not refer to any law when
determining that the requested information
was secret. Instead, they explained that
information about the price and quantity of
electricity purchased from EFT is a trade
secret, because eight years after the
contract was concluded, its disclosing
could endanger the economic interests of
both EPCG and EFT.

Apart from that, EFT was subject to several
investigations due to suspicions of
corruption in electricity trading [55], but
the state-owned EPCG did not consider this
when assessing the public interest in
disclosing information.

The Agency for Personal Data
Protection and Free Access to
Information accepted the appeal against
this decision after 20 months,
substituted appealed decision with its
own and allowed access to information
in its entirety, concluding that there is
no basis for the data to be deleted.

Elektroprivreda Crne Gore AD Niksi¢ je svoju odluku zasnovala na sljededim &injenicama

Clanom 14 Zakona o siobodnom pristupu informacijama (.Si.List CG br.44/12°) utvrdeno je da organ
viasti moZe ogranititi pristup informaciji ili dijelu informacije, izmedju ostalog, ako je to u interesu zastite
privatnosti od objelodanjivanja podataka predvidenih zakonom kojim se ureduje zastita podataka o liénos-
1, kao i radi zaélite trgovinskih i drugih ekonomskih intresa od objelodanjivanja pedataka koji se odnose
na zastitu konkurencije | poslovnu tajnu

Ovaj organ je u skladu sa élanom 16 Zakona o slobodnom pristupu informacijama, sproveo test Stetnosti
objelodanjivanja trazene informacije i utvrdio da dio predmetne informacije, koji se odnosi na cijenu i
kohéinu elektritne energije, iznos bankarske garancije, iznosu kamatne stope, sadrdi komercijaing]

osjetljive podatke, Gym o objavipvanjem ugovorne strane megle bit dovedene u nepovoljan poloaj, Slg
bi dovelo do narusavanja trgovinskih i drugih ekonomskih interesa ugovormih strana, kao i da ne postoji
iavni inleres zbog kojeq bi ova informacija trebala biti

bjavliena

U skladu sa svim naprijed navedenim, Elektroprivreda Crne Gore AD Niksic je utvrdila da je shodno
Clanu 14 Zakona o slobodnom pristupu informacijama (.51.List CG br.44/12%), potrebno ograniCiti pristup
trazenoj informaciji u dijelu koji se odnosi na podatke o cieni, koli&ini elektricne energije, iznosu
bankarske garancije

U smislu prethodnog stava, a u skladu sa ¢lanom 24 Zakona o slobodnom pristupu informacjjama
(.SlList CG br.a4/12"), pristup dijelu informacije iz | tadke dispozitiva bice ograniten brisanjem podataka
iz tatke || dispozitiva oveg Rjesenja, na naéin da nije osteden izvornik informacije, i lo:

u &lanu 3 brisu se sljedeti podaci. iznos ukupne kolicine elekinéne energije , cijene kao tabelarni
prikaz isporuke elekiriéne energije po mjesecima | larfama;

u Elanu 8 brisu se sliededi podaci iznos kamatne slope
u &lanu 10 bridu se sijadeci podaciiznos bankarske garancija

Clanom 30 stav 2 Zakona o slobednom pristupu informacijama propisano je da se Rje3enjem
kojim se dozvoljava pristup informacijama rjeSava izmedu oslaleg, | o trokovima postupka, dok
je élanom 33 u stavu 2 utvrdeno da podnosilac zahtjeva snosi troskove postupka koji se odnose
na stvarne troSkove radi kopiranja i dostavijanje informacije, a stavom 5 istog &lana da se
troSkovi placaju prije omogucavanja pristupa informaciji, u skladu sa &ime je rijeseno kao u
tackama Il | IV dispoziliva RjeSenja.

Visina troSkova je odredena na asnovu Uredbe o naknadi troSkova za pristup informacijama (.81 List CG
br.2/07")

Imajuci u vidu sve navedeno odluCeno je kao u dispozitivu RjeSenja

PRAVNA POUKA: Protiv ovog Rjesenja, podnosilac zahljeva moZe izjaviti Zalbu Agenciji za zastitu liénih
podataka i slobodan pristup informacijama u roku od 15 dana od dana dostavijanja Rjegenja

i VRSN DIREKTOR

v/ Stefano Pastor|

Excerpt from the EPCG decision by which deleting of data was determined

However, EPCG did not deliver the requested information, instead they reached a new decision which
was same in every aspect, only referring to another legal provision. Neither in this decision, EPCG did not
specify which law was the basis for concluding that the requested data represent a trade secret, nor did it
explain which protected interest is thus protected and from what consequences.

Four months after filing an appeal against this decision, the Agency has not yet reached a
decision, despite the legal deadline of 15 days.

55 Center for Investigative Reporting, British, American and Balkan authorities look at EFT
https://www.reportingproject.net/powerbrokers/sub_countryO4.html
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3.5. Decisions on appeals and lawsuits

The Agency for Personal Data Protection and Free Access to Information is selective and constantly
violates the legal deadline for deciding on appeals [56], and in some cases acts after a few months,
while in others after a few years.

The Agency directs the reporting entities to apply the new provision and allows them to declare
information trade secrets, regardless of the public interest that they be published. In such cases, the
Agency does not evaluate whether the data had been declared secret based on the law, how the
harm test had been carried out, and whether there was a greater public interest or damage that may
arise from disclosure of information.

The Agency also allows retroactive application of the new legal provision in proceedings initiated
before the amendments to the Law.

The Administrative and Supreme Court concluded that institutions are not obligated to conduct a
harm test when information was declared trade secret under a special law. This means that the
issue of the right to access information is regulated by other laws which, according to courts, have a
greater legal force than the Law on Free Access to Information.

Case Study 18: Trade secrets without control

This case study shows that the Agency for FAI first instructs the authorities to hide information
based on the new provision, then in repeated procedures does not at all take into consideration
the legality of declaring data trade secrets.

Montenegrin Electric Enterprise AD Niksic (EPCG) declared secret consortium reports that estimated
the value of shares of Coal Mine Pljevlja. Based on their assessment, most shares of Coal Mine were sold
to EPCG by Aco bukanovié, brother of the President of the state, and because of that, minority
shareholders initiated legal proceedings before the court [57].

EPCG states that it refused access to information since the harm test established that these were
"commercially sensitive data in technical, legal and financial terms ... According to the state-owned
company, by disclosing the information, "the other contracting party could have been disadvantaged and
damage would be cause to it."

In addition, they concluded that there was no
public interest because of which the information
should be published, without any reasoning.

The Agency for FAI annulled this decision and
concluded that the harm test did not prove that
disclosing of the requested information would
result in harmful consequences.

However, at the same time, the Agency
instructed the EPCG to implement the new legal
provision on trade secret in the repeated
procedure.

EPCG did so, and in the second decision it again
denied access to information and declared them
trade secrets, but this time based on the new law
provision.

In the reasoning of the decision, EPCG gives an
identical description of the harm and public
interest test, like they did in the first decision
that the Agency annulled.

poloZaj. Saviet Agencije e utvrdio da testom Stetnosti koji je sproveo prvastepeni
ongan u skladu sa clanom 16 Zakona o slobodnom pristupu informacijama, nije
dokazano da bi objelodanjivanjem trajenin informacija nastale Stetne posledice za
drugu ugovornu stranu fime bi mogla biti dovedena u nepovoljan poloZaj. Prvostepeni

organ je obavezi u odnosu na trazene informacije u ponovnom pcssuﬁu pozvati se
na dan 14 stav 1 tatka 6 Zakona o slobodnom pristupu informacijama kejim je
propisano: organ viasti moke ograniditi pristup informacij! ili dijelu informacije, ako je
to u interesu: 6)ako je informacija poslovna ili poreska tajna u skladu sa zakonom.Kako
je traZena informacija u posjedu Elektroprivrede Crne Gore Saviet Agencije je utvrdio
da je prvostepeni organ povrijedic odredbu Elana 14 stav 1 tadka 6 Zakona o
siobodnom pristupy informacijama te je prvostepeni organ dufan u ponovnom
stupku u _roku od 15 dana od prilema rieSenfa na osnowu pravilng utvrden
dnjeniénog stanja pravilno primjeniti odrebu &lana 14 stav 1 tacka 6 i &lan 16 Zakona

3 ista usvojena. Na
osnovu &lana 126 stav 7 Zakona o upravnom postupku je poniiteno prvostepeno
rjedenje, a predmet se zbog prirode upravne stvari dostavija na ponovni postupak

prvostepenom organu.

ADENCUA 24 ZATTITU UENIH FODATAKA | SLODDDAN PRETUP (NFORMACILAMA, ndresa: Bulevar Systog Petra Catinjskog br. 147

Excerpt from the Agency's decision stating that the harm test did
not prove that disclosing of the information would result in adverse
consequences, and instructs EPCG to apply the new provisionon
trade secret

56 The Agency shall make a decision upon the complaint against a decision on the request for access to information and to deliver it to the
complainant within 15 working days as of the day on which the complaint is submitted. Article 38 paragraph 1 of the Law on Free Access to

Information

57 Daily "Vijesti": Aco Bukanovié¢ | A2A ¢e morati da ¢ekaju milione, https://www.vijesti.me/vijesti/ekonomija/aco-dukanovic-i-a2a-ce-morati-

da-cekaju-milione
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1303201

K ST R R AL N
ELEKTROPRIVREDA CRNE GORE AD NIK$IC
12ZVRSNI DIREKTO
Broj: 10-00- 204>
Nidic, 21.0%, 2018 gedine,

Na osnovu &lana 30 Zakona o slobodnom pristupu informacijama (,SLlist CG " br.44112
30/17), ¢lana 18 Zakona o upravnom postupku (.S list CG* br. 56/14, 20/15, 4016 i
37/17), u vezi sa tlanom 62 Statuta Elektropriviede Crne Gore AD Niksic, a shodno
Voditu za pristup informacija u posjedu Elektroprivrede Crne Gore AD NikSi¢ br.10-00-
56237 od 25.09.2014. godine, postupajuci po Zahtjevu MreZe za afirmaciju neviadinog
sektora - MANS br.18/118157 od 05.02.2018.gedine, donosim

RJESENJE

Odbija se Zahtjev za pristup informaciji podnijet od strane Mree za afirmaciu neviadinog
sektora - MANS br. 18/118157 od 05.02.2018. godine

ObrazloZzenje

MreZa za afimaciju neviadinog sektora - MANS obratio se Eiektroprivredi Cme Gore AD
Nik3i¢ Zahtjevom br, 18/118157 od 05.02,2018 godine. Predmetnim zahtjevom MreZa za
afirmaciju neviadinog sekiora - MANS traZi od EPCG dostavijanje kopije:

“svih izvjeSiaja koje je Konzorcijum * Deloitte MYP OAD " dostavio Elekiroprivredi Cme
Gore AD Niksi¢ u vezi Ugovora o pruZanju usluga ( pravne i finansijske usluge) a koji je
zakjuten dana 13.maja 2016 godine.”

Rje3avajuci po predmetnom 2ahtjevu za slobodan pristup informacijama, ovaj organ je
sproveo upravni postupak, utwdio sve odluéne &injenice | ckolnosti koje su od znadaja za
odluivanje

Cianom 14 Zakona o slobodnom pristupu informacijama (,SIList CG br.44/12 | 30/17°)
utvréeno je da organ viasli moZe ograniciti pristup informaciji ifi dijelu informacije, izmedju
ostalog, ako je to u interesu zaBlile trgovinskih i drugih ekonomskih interesa od
objelodanjivanja podataka koji se odnose na zadtitu kenkurencije | poslovnu tajnu.

Ovaj organ je u skladu sa &lanom 16 Zakona o slobodnom pristupu informacijama,
sproveo test Stetnosti objelodanjivanja traZene informacije | utvrdio da se predmetne
informacije odnose na pedatke koji su komerciaino osjetfjivi, u tehni&om, pravnom i
finansjskom smislu u skladu sa £lanom 14 Zakona o slobodnom pristupu informacijama,
&ijim bi objavijivanjem druga ugovorna strana mogla biti dovedena u nepovoljan poloZaj
idodlo bido nanodenja Stete istei, a | ne postoil iawni interes zbog kojeg bi ove informaciie
trebale biti objavijene. Takode, za dostavijanje traZene informacije potrebna je prethodna
sag'asnnsl d! !&E ggauome strana, a kq'l_.l saglasnost EPCG nije debila

Imajuéi u vidu sve navedeno odludeno je kao u dispozitivu Rjedenj:

First decision of EPCG declaring the information secret with the harm
test for which the Agency established that it failed to prove adverse
effects

The Agency for FAI rejected the appeal as unfounded

to information because it was a trade secret.

Montenegro

3 Crelam LD Wi
ELEKTROPRIVREDA CRNE GORE AD NIKSIC

Na osnovu &ana 30 Zakona o slobodnom pristupu informacijama (,Sl.list CG" br.d4/12 |
30/17), Hana 62 Statuta Elekiroprivreda Crne Gore AD NikEié,a shodno ViediZu za pristup
informacija u posjedu Elektropriviede Crme Gore AD NikSi¢ br.10-00-56237 od
25.09.2014.godine, postupajuci po Rjefenju Agencije za zadtitu liénih podataka i
slobodan pristup informacijiama br. UP Il 07-30-1834-2/18 od 29.05.2018. godine.
godine, a u vezi sa zahljevom Mreie za afimaciu nevladinog sekiora -MANS broj
18/118157 od 05.02.2018. godine, donosim

RJESENJE

Odbija se Zahtjev za pristup informaciji podnijet od strane Mree za afirmaciju neviadinog
seklora - MANS br. 18/11815T od 05.02.2018. godine.

Obrazloienje

Mreza za afirmaciju neviadinog sektora - MANS obratio se Elektroprivredi Cre Gore AD
Nikic Zahtjevom br. 18/118157 od 05.02.2018.godine. Predmetnim zahljevom MreZa za
afimaciju nevladinog sektora - MANS tra2i od EFCG dostavijanje kopije:

“svih izvjestaja koje je Konzorcijum " Deloitte MVP OAD " dostavio Eleklroprivredi Cme
Gore AD Niksi¢ u vezi Ugovora o pruanju usluga ( pravne i inansijske usluge) a koji je
zakljuten dana 13.maja 2016 godine "

Riesavajuci po predmetnom zahtjevu za pristup infarmacii, Elektroprivieda Crne Gore
AD Nik&ic sprovela je upravni postupak i utvrdila sve odlune injenice i okolnosti koje su
od znataja za odluéivanje.

Clanom 14 stav 1 tatka 6 Zakona o siobodnom pristupu  informacijama
(,Sl.List CG br.44/12 i 30/17") utvrdeno je da organ viasti moZe ograni&iti pristup
informaciji iii dijelu informacije, ako je informacija poslovna li poreska tajna u skiadu sa
zakonom,

Owaj organ je u skladu sa clanom 16 Zakona o slobodnom pristupu informacijama,
sproveo test Stetnosti objelodanjivanja trazene informacije | utvrdio da se predmetne
informacije odnose na podatke koii su komergijaino osjetijivi, u tehniékom, pravnom i
idodlo bi do nanodenja Stele isloj, a i ne postoji javniinleres zbog kojeg bi oveinformacije
trebale biti ohjavijene. Takode, za dostavijanje IraZene ink ja polrebna je prethodna

saglasnost druge ugovome strana, a koju saglasnost EPCG nije dobila.

Kako je &lanom 29 stav 1 tacka 3 Zakona o slobodnom pristupu informacijama (.51, List
CG br.44M12 | 30117 predvideno da ée organ viasti odbiti zahtjev za pristup informaciji,
ako postoji razlog iz €lana 14 istog zakona za ograniCavane pristupa traZeno
informaciji,lo je na ovaj natin prvostepeni ergan i postupio u konkretnoj upravng pravnoj
stvarni

Imajuéi u vidu sve navedenc kao i Ginjenicu da dokumentacija traZena predmetnim
zahtjevom predstavija akt privredneg drustva koji shodno Zakonu © slobodnom preistupu
informacijama je poslovna tajna i koji ne sadrZi podatke, za koje, u smislu Glana 17 stav
1 Zakcna ¢ slobodnom pristupu informacijama, postoji preoviadujudi interes za
objelodanjivanjem traZena informacije.

Imajuéi u vidu sve navedeno adiutenc je kao u digpozitivu Rjesenja.

Second decision of EPCG, issued dfter the Agency's decision on
appeal with an identical harm test that the Agency for FAI did not
take into consideration

and concluded that EPCG lawfully refused access
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(Ilegal harm test

The Agency concluded that EPCG conducted a
harm test in accordance with the provisions
of the law.

For an identical description of the harm test,
which is stated in the first EPCG decision as
well, the Agency established that:

"The Agency Council found that the harm test,
which was conducted by the first instance
authority in accordance with the Article 16 of
the Law on Free Access to Information did not
prove that the disclosure of the requested
information would result in adverse
consequences for the other contracting party,
which could placeit at disadvantage:

Legal basis is not determined

In its decision, EPCG does not refer to the law
that prescribes that the requested
information is a trade secret [58], but states
that the prior consent of the other contracting
party, which it did not obtain, is required for
delivering information.

The Agency does not deal with determining
the legal basis for declaring the information
secret, but only repeats the statements made
by EPCG.

Public interest not considered

Vague statement that there is no public
interest is acceptable for the Agency, without
reasoning and the assessment of the
importance of the public interest that the data
be published compared to the protected
interest.

Nakon razmatranja spisa predmeta, Zalbenih navoda i odgovora na Zalbu Savjet
Agencije nalazi da je Zalba negsnovana.

Clan 126 stav 4 Zakona o opétem upravnom postupku propisuje da ¢e drugostepeni
organ odbiti Zalbu kad utvrdi da je prvostepeni postupak pravilno sproveden i da je
rjeSenje praviino | na zakonu zasnovano, a Zalba neosnovana. Saviet Agencije,
ispitujuci zakonitost osporenog riesenja je utvrdio da je prvostepeni organ pravilno
primjenio materijalno pravo kada je ogranicio pristup informacijama pozivajuci se na
odredbu ¢lana 14 stav 1 tatka 6 Zakona o slobodnom pristupu informacijama jer je
propisano da organ vlasti moze ograniciti pristup informaciji ili dijelu informacije,:
ako je informacija poslovna ili poreska tajna u skladu sa zakonom. Elektroprivreda
Crne Gore AD Nik3ic je sprovelz test Stetnosti objavljvanja ove informacije, u skladu
sa odredbama clana 16 stav 1 Zakona o slobodnom pristupu i utvrdila da dokumetacija
traZena predmetnim zahtjevom sadrZi komercijalno osjetljive podatkeu tehnickom,
pravnom i finansijskom smislu u skladu sa dlanom 14 Zakona o slobodnom pristupu
informacijama, Cijim bi objavijivanjem druga ugovorna strana mogla biti dovedena u
nepovoljan poloZaj i doslo bi do nanodenija Stete istoj, a i ne postoji javni interes zbog
kojeg bi ove informacije trebzle biti objavijene. Prvostepeni organ navodi da za
dostavljanje traZene informacije potrebna je prethodna saglasnost druge ugovorne
strana, a koju saglasnost EPCG nije dobila. Kako je Clanom 29 stav 1 tacka 3 Zakona
0 slobodnom pristupu informacijama (,,S1.List CG br.44/12 i 30/17") predvideno da e
organ vlasti odbiti zahtjev za pristup informaciji, ako postoji razlog iz ¢lana 14 istog
zakona za ograniCavanie pristupa traZzenoj informaciji, to je na ovaj natin prvostepeni
organ i postupio u konkretnoj upravno pravnoj stvari. Imajuci u vidu sve navedeno
kao i dinjenicu da dokumentacija traZena predmetnim zahtjevom predstavija akt
privrednog drudtva koji shodno Zakonu o slobodnom preistupu informacijama je
poslovna tajna i koji ne sadri podatke, za koje, u smislu ¢lana 17 stav 1 Zakona o
slobodnom pristupu informacijama, postoji preoviadujudi interes za abjelodanjivanjem
trafene informacije.Savjet Agencije nalazi u postupku preispitivanja zakonitosti
osporenog rieSenja da istim nijesu povrijedene odredbe Zakona o upravnom postupku
niti odredbe Zakona o slobodnom pristupu informacijama na Stetu podnosica Zalbe.

Savjet Agencije je cijenio | ostale navode iz Zalbe, pa je naSao da nijesu od uticaja za
drugatije rjeSavanje u ovoj pravnoj stvari.

Sa iznjetih razloga, shodno Elanu 38 Zakona o slobodnom pristupu informacijama i
Clana 126 stav 4 Zakona o upravnom postupku, odluceno je kao u izreci.

Pravna pouka: Protiv ovog RieSenja moze se pokrenuti Upravni spor u roku od 20
dana od dana prijema.

Excerpt from the Agency's decision rejecting MANS's appeal to EPCG's
second decision, without mentioning the harm test

Case Study 19: The Agency retroactively applies the law

The Agency allows the reporting entities to retroactively apply the new provision in cases
where the proceedings are initiated before the amendments to the Law.

Back at the beginning of April 2015, we asked Montenegro Airlines to publish a Loan Agreement with
the First Bank of Montenegro (Prva Banka), whose return was guaranteed by the Government. The
largest single shareholder of this bank is Aco Pukanovié, brother of the then Prime Minister, Milo
bukanovid.

In May 2015, Montenegro Airlines declined to publish the requested information, as the contract with

he b tained identialjt .
rﬁyaa ecr(')t ?nggacr%?fh 33‘%3&?‘% ee Agency acted on the appeal and annulled the decision

of Montenegro Airlines, although it had a legal deadline of 15 days to decide.

58 According to Article 14, paragraph 1,item 6 of the Law on FAI, the access may be restricted "If the information is a trade or tax secret in
accordance with the law".
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After that, Montenegro Airlines reached a new decision, again restricting access to information, but
referred to the new legal provision. In this decision, the state-owned company stated that the data is

trade secret because the contract with the bank cont

CRNA GORA )

AGENCIJA ZA ZASTITU LICNIH PODATAKA
| SLOBODAN PRISTUP INFORMACIJAMA - X
1305073633
Br. UP IT 07-30-3638-2/18 20 -82- 173
Podgorica, 19.03.2019.godine

Agenciia za zadtitu litnih podataka i slobodan pristup informacijiama - Savjet Agencije,
rieSavajudi po Zalbi NVO Mans br. 18/735632-73639 od 03.10.2018.godine, kojeg

ains a confidentiality clause.

Nakon razmatranja spisa predmeta i Zalbenih navoda Savjet Agencije nalazi da je Zalba
PEOSNOVENS.

Clan 126 stav 4 Za kana o upravnom postupku propisuje da drugestepeni organ ée ndbiti
Zalbu kada utvrdi da Je postupak koji je r*.eé‘en}u prethodio pravilng sprtwel:isn | da je
rjesenje pravilno i na zakonu zasnovano, a Zalba necsnovana, Saviet Agencije, ispitujudi
zakonitost osporenog riedenja je utvrdio da je prvostepeni organ pravilno primjenio
materijalno pravo kada se pozvac na €lan 14 stav 1 tafka 6 Zakona o slobodnom

zastupa Veselin Radulovié advokat iz Podgorice, izjavijene protiv riefenja , Montenegro

pristupu informacijama kojim je propisano da se dozvoljava ogranifenje pristupu

Airlines™ AD br. 4873 od 14.09.2018.godine, na osnovi £lana 38 Zakona o slobodnom
pristupu informacijama ("Sl.list Crme Gore”, br.44/12 | D30/17) i lana 126 stav 4 Zakona
© upravnom postupku ("Sluzbeni list Crne Gore", br. 056,14 od 24.12.2014, 020/15 od
14.09.2015, 040716 od 07.08.2016, 037/17 od 14.06.2017) je na sjednid odriancj dana
(2.02.2019.godine donio:

RIESENIE

Zalba se odbija kao necsnovana.

ObrazloZenje

Prvostzpeni organ je pcstupa ud po zahfievu NVO Mans br. 15/73632-73630 od

izmedu , Mant{,ncq'o Airlines” AD Podgorica 1 Prve banke Crme Gore AD Podgorica, po
osnovu  kojeg je Viada Cme Gore-Ministarstvo finansija izdala garanciju

informacijama Il dijelu Informaciie kada organ viasti utvdi da se radi o poslovnoj ili
poreskoj tajni u skladu sa zakonom, U dijelu zahtieva kojim je traZeno dostavijanje
kopije ugavora o kreditu izmedu Montenegro Airlines” AD Podgorica i Prve banke Crne
Gore AD Podgorica, po osnovy kojeg je Viada Crne Gore - Ministarstvo finansija izdala
garanciju 20.02.2013.godine, organ viasti Je utwrdio da ugovor sadrdi klawzulu
poverljivosti. Organ viasti je, u skladu sa élanom 16 stav 1 Zakona o slobodnom pristupu
informacijama utvrdivao potencijalnu $tetu koja bi mogla nastati objavijivanjem ove
informacije, | utvrdio da bi objelodanjivanje predmetne informacije imalo Stetne
posijedice po obije ugovorne strane, te je ocijenjeno da se ne mode dozvoliti pristup
podadma sadrfanim u ugovory, imajud u vidu da bl otkrivanje podataka, koji su
oznaceni kau pl.w]'er jjw, moglo znaﬂ‘a]no narusit nost:wne odnose ugovarnih strana.

AGENCUA z.nuhm UCHEH PODATAKA | SLORODAN PRISTUP INFORMACILAM A, aerm.a: llalevar Svatog Peitrs Cetiejicog hr. 107
tolita; +382 000 634 BE3 Pavied), 4302 020

! i34 8R4 (chrekime), somal azipdir-om e, web die: was sép. me

Excerpts from the Agency's decision on the appeal regarding the request submitted to Montenegro Airlines in 2015.

Only after six months, the Agency reached a decision and assessed that the appeal was not
grounded, that Montenegro Airlines, in accordance with the law, restricted access to
information which represent trade secret in accordance with the new legal provision.

The new legal provision was adopted in mid-2017, two years after the initiation of this procedure, i.e.
after submitting a request to Montenegro Airlines. [59]

Case Study 20: Incomprehensible verdicts on retroactivity

The Courts did not give a ruling on the retroactive application of the new legal provision, but
they are accepting it by implication in cases where institutions are referring to the provisions
of another law that prescribes secrecy of data.

At the end of 2015, the Statistical Office of Montenegro declared secret the monthly reports on the
prices of electricity producers, referring to the Law on Official Statistics and System of Official
Statistics.

Since the Agency for FAI has not yet decided on the S"fh"t??sbiatoga thpétdeam. Jﬂfﬂ;mmkokzéffﬂku ;emﬂ'SU?e :;§'U9WfW“' faos ce

Ll Zal ada utvrdl 2 pOStupal 11e nju pret 10 praviing sproveden i

appeal’ .even after mo_re than a yqar has passed’ fa je rje3enje praviino | na zakonu zasnovano, @ zalba neosnovana, Savjet Agencije,

MANS filed a lawsuit in the Administrative Court. spitujudi zakonitost osporenog rieSenja je utvrdio da je prvostepeni organ praviing

The court did not reach a decision for near|y a year, [primjenio materijaino pravo kada je ogranidio pristup informacijama pozivajudi se na
although it COUld have acted immediately since in the pdredbu flana 14 stav 1 tacka 6 Zakona o siobodnom pristupu informacijama |

’ propisano da organ viastl moze ogranicti pristup informaciji il dijelu informacije: ako

case of "silence of administration" the law is always je informacifa poslowna Ili poreska tajna u skladu sa zakonom. Clanom 30 stav 5

u ndisputedly violated. Zakona o slobodnom pristupu informacijama je propisane da rfefenje kojim se odbija
zahtjev za pristup informacijl, odnosno ponovnu upotrebu informacija sadrdi detaljno

Only after the Agency finally decided on the appeal,
the court reacted and asked us to declare whether we st s oo e onwcsan o s s
would expand the lawsuit. ]

. L. L. Excerpt from the Agency's decision in which it claims that the
In its decision, the Agency found that the Statistical statistical Office referred to the legal provision adopted two
Office "correctly applied the substantive law when it years after the Office refused access to information
restricted the access to information, referring to the
provision of Article 14, paragraph 1, item 6 of the
Law".

59 The new provision was adopted within the Amendments to the Law on Free Access to Information, which were published in the Official
Gazette of Montenegro, No. 30/2017 of 09 May 2017. Amendments entered into force on the eighth day following the date of publication in the
Official Gazette. 33
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However, at the end of 2015, the Statistical Office
refused access to information, so it was not
possible to refer to the provision of a law that
was adopted only justin 2017.

Moreover, in its decision, the Agency Council
conducted a harm test from disclosing of
information instead of the Statistical Office, and
concluded that the data should be secret because
their disclosure would '"create distrust of
partners and citizens".

Although the Constitution of Montenegro
prescribes prohibition of retroactive application
of the Law, both the Administrative and the
Supreme Court rejected MANS' lawsuits.

The Administrative Court concluded that
"relevant regulations were properly applied"”, and
did not explicitly comment on the statements in
the lawsuit that the Agency for FAI retroactively
applied the legal provision relating to trade
secrets.

Instead, the court established that the data were
lawfully hidden from the public because the Law
on Official Statistics and System of Official
Statistics prescribes it.

The Supreme Court also does not deal with the
issue of retroactive application of the new
provision, but finds that the Administrative Court
provided "sufficient and clear reasons" in its
verdict. The Supreme Court also only confirms
that the substantive law was properly applied,
despite the fact that the provision, to which the
first instance body did not refer and which did not
exist at the time of the adoption of the decision,
was applied.
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|nd|vidualm pocla«.i o fizitkim il pravnim lidma | dOmar:mstvlma povierivi |

b rus'up lnlormacn]ama je sprc»veo test §tetnost| omavl]l\aaﬂja ove lﬁtormacue u skladu
a odredbama ¢lana 16 stav 1 Zakona o slobodnom pristupu | utvrdio da bi
bbjeledanjivanje ove informacije predstavijaloe kréenje pozitivnih propisa - konkretno
Eakona o zvaniénoj statistici | sistemu zvanitne statistike kojim se ureduju prava |

baveze prvostepenog organa, pri €emu bi objavijivanje podataka koji su zastieni
vim zakonom proizvelo nepovjerenje partnera | gradana £iji se podaci obraduju u
prvostepenom organu prema arganima driavne uprave, konkretno prema Zavodu za
statistiku Crne Gore, 5to je prodijenjenc kao veda 3teta od javnog interesa za
phiaviivanie navedenih informacija. Kako s u konkretnom slucaju radi o poslovnoj

ajni, pri cemu, obveznik na koga se odnose trazen| podac, nije dao pisane odobrenje
za objavijivanje navedenih podataka, niti je rjef o podacima za koje postofi
preoviadujudi Javni interes za njihovim objavijivanjem, to je prvostepeni organ je
pravno valjano odbic zahtjev za slobodan pristup informaciiama. Saviet Agencije
nalazi u postupku preispitivania zakonitosti osporenog riefenja da istim nijesu
povrijedene odredbe Zakona o op3tem upravnom postupku niti odredbe Zakona o
slobodnom pristupu infermacijama na Stetu podnosica Zalbe.

Saviet Agencije je cijenio i ostale navede iz Zalbe, pa je naSac da nijesu od uticaja za
drugadije riefavanje u ovoj pravnoj stvari.

AGIMCUA 28 ZAETITL LIENTH PODATAKA | FLOBODAN PRISTUR BFFORMAACALLANS, Krsl Barciebe.2 bodporics
i/ Tan: = AKZ 090 634 AKE (Sor). +343 030 635 884 |cliakter] , o-maf SRt -rom ma, web tite: w30 =i

Excerpt from the decision of the Agency by which the Council
conducts the harm test instead of the Statistical Office

EHROZITVY, I Stana u .5p|=1r‘1|1 G n(hs.arhﬂjlvn se

dlu datu u
nuJP da su na prmallno u'wrlar'n éinjeniéno st anp: pravllnu plII"1I-EII'1jE.‘r’11 tert,vsnlnl
ko Teal

Twanicre stalistike, Oveal SUd NAEE O8 ILSens nje p\'.ll.'“JEl ila Zakon na a0 5
je odbila njegowvu #albu, s obrirom da nije bilo razioga da se, cijened sadriinu traicmn
informacija, dovede u sumnju twrdnja prvostepenog organa da se, radi o povjerljivim
statistitkim podacima, o | po ogeni Suda, pravilan zakljuBak preostepenocg |
drugostepencg organa da nije bilo usiova da se dozvoli pristup trafano] informacii, v
skladu sa Slanom 14 Zakona o slobodnom prstupu informaciama

Sud je cijenic | ostaie navode tube. a posebno one koji s odnose na povredu
cdredbe Clana 6 stav 1 Evropske konvenciie za zastitu fudskih prava | osnovnih sloboda
ali je nasao da su bez utica] na drugadiju odiuku u ovoj upravng) Stvari, [er postupanje
tufenog nije suprotno Zakonu, niti principima navedenog medunarodnog akta Ovome u
priog ide | Uredba {ek) br223/20089 o evropskoj statistici koja garantuje zadtitu
povjerdjivin podataka u okviru Elana 20 i ustanovijava csnovni princip da statistiéki podaci
reba skljudivo da se koriste u siatisticke avrhe. Evropski statsticki kodeks prakse o
okviru nagela 5 - Statistifka povierljivost propisuje da je privatnost prufacca podataka
(domadinstva, preduzeda, upravnih organa i drugih ispilanika), ednosno povjerjivost
informacija kope pru2sju | njinovu upotrebu iskijudivo U statistitke svrhe apsolutno
zagarantovana.

Odiuka o Wobkovima S$pora zasnovana je na odredbi &ana 152 Zakona ©
parniénom postupku, U vezi dlana 39 stav 2 Zakona o Upravnom sporu, a ovo bududi da
tufilac nije uspio u sporu.

Iz iznijetin razioga, & na osnovu odredbe &lana 35 stav 1 Zakona o upravnom
sporu, rpefeno je kao u zreci

UPRAWVNI SUD CRNE GORE
Podgorica, 14.03 2018, godine

Zapisnitarka, PREDS.EDNIK VIIECA
Dragana Paunovit s.r Dragan Buretic.s.r.

Excerpt from the verdict of the Administrative Court rejecting the
complaint, although the proceedings were initiated two years
before the entry into force of the new provision

1] z 1 9
Upravni sud naiao da je isto zakonito | da je na pravilno | potpuno utvrdjen
Ginjeniéno stanje pravilne primijenjenc materijalne prave, | za tlakav zakljutak daj
dovoljne i jasne razloge, koji navodima podnijetog zahtjeva nijesu dovedeni i
sumnju. Prema tome, necsnovani su navodi zahtjeva kojim se ukazuje da s

slocboda jer, kako je to r\apn;ed refenc, osporena presuda sadri valjane razioge
naroéito u pogledu odlwénih Sinjenica | odgovereno je na bitne navode tuZbe, te je. po
ogjeni ovoga suda, materijaino prave pravilng primijenjeno.

Kod svega naprijed navedencg, a kake u konkretnom slugaju nije ispunjen ni
jedan od uslova propisanih zakonom za pristup trazenim informacijama, to je praviino
Upravni sud odbio tuZzbu kac necsnovanu nalazedi da je prvostepeni organ pravilino
odbio zahtjev. a tuZeni organ praviino odbio Zalbu tuilje kao neosnovanu

Sud |e cijenio i druge navede iz podnijetog zahtjeva, aii je natao da su isti bez
uticaja na drugacije presudjenje.

Sa iznijetih razloga i navedenih zakonskih odredbi, a s pozivom na &l.47 st1
Zakona o upravnom sporu odludeno je kao u izreci.

VRHOWNI SUD CRNE GORE
Podgeorica, 05.10.2018.godine

Zapisnitar
Indira Muratovié s.r

Excerpt from the verdict of the Supreme Court confirming the
verdict of the Administrative Court



3. Practice in Montenegro

Case Study 21: Harm test suspended by other laws

The Administrative and Supreme Court found that institutions are not obligated to conduct a
harm test when information was declared trade secret under a special law. This means that the
issue of the right to access information is regulated by other laws which, according to courts,
have a greater legal force than the Law on Free Access to Information.

The Customs Administration denied access to information, referring to the new legal provision and the
Customs Law, which prescribes that the requested information represents an official secret. [60] The
Administration states that they have performed the harm test, but do not state any specific interest that
would be endangered, instead, they conclude that the disclosure of the requested information would
represent a violation of the existing legal provisions . At the same time, the Customs Administration did

not address the issue of public interest in the information being published.

The Agency for FAI rejected the appeal and
concluded that the information was lawfully
declared a secret, without addressing the harm
test or the public interest test.

Such decision by the Agency was confirmed by
the Administrative Court which concluded that
the Customs Law is a lex specialis which obliges
customs officials to keep an official secret.

The Administrative Court concludes that the
damage from disclosing of data, obtained by the
customs authorities in accordance with the
Customs Law, was assessed according to
provisions of that law, and that "referring to a
harm test is irrelevant".

At the same time, the Administrative Court did
not evaluate the legality of applying a legal
provision, by the Customs Administration,
which provides protection for trade secrets in
order to protect an official secret. [61]

Such verdict is also upheld by the Supreme
Court which states that the damage from
publishing data had already been assessed by
the provisions of the Customs Service Act.

The Supreme Court concludes that because of

that, harm test prescribed by the Law on Free
Access to Information is irrelevant.

60 Article 16 of the Customs Law

Odredbom é&lana 101 stav 4 Zakona o carinskoj sluzbi, koji predstavija fex
specialis za postupanje carinskih organa, propisano je da se pojedinadni podaci o
fizickim i pravnim ficima sadrZani u carinskim deklaracijama, kao i podaci potrebni za
utvrdivanje i provjeru carinske vrijednosti robe, u skladu sa odredbama zakena kojim
s& ureduju carinski poslovi | odredbama zakona kojim se ureduje zvaniéna statistiva |
sistem zvanicne stafislike, smatraju slufbenom fajnom i ne smiju se od strane
carinskog organa dalje saopStavati bez izriite saglasnost lica ili ovlagcenih organa koji
su ih dali, U élanu 15 Carinskog zakona, odredenoc |¢ da su lica koja, nzposredno ili
posredno, utestvuju u tokovima robnog prometa duina na zahtjev carinskeg organa
stavitl na raspolaganje sva potrebna dokumenta | podatke i pruZiti svaku drugu pomod
potrebnu za primjenu carinskih propisa, dok je U élanu 16 Zakona, normirana zastita
lih lica od obrade njihovih podataka, na nacin da je propisano da se podaci koji su po
svojoj priredi pevierljivi il su pribavijeni na takav nadin smatraju sluZbenom tajnom | ne
smiju se od strane carinskog organa dalje saopStavati bez izridite saglasnosti lica ili
ovla§cenih organa koji su ih dali. Saopstavanje povijerljivin podataka dozvoljeno je u
slufajevima kada je carinski organ duZan ili oviaéen da to uéinl u ekladu sa
propisima. Cinjenica da je poseban propis koji daje ovlaséenje carinskim organima da
drugacije postupaju i omogucée pristup informacijama odredba ¢lana 17 Zakona o
slobodnom pristupu informacijama, koja za takvo ovlaééenje pretpostavija postojanje
indicije na profivpravna ponadanja taksativno navedena u tfo] odredbl. Kako U
konkretnom sluaju tuZilac ne ukazuje &ta bi deklaracije o izvozu Uniprom KAP" doo
Podgorica, mogle da sadrée, a §to bi upudivalo na kerupciju, nepo&tovanje propisa,
nezakonito koriséenje javnih sredstava ili na sumnju da je izvrseno krivicno djelo, da
se nezakonito dobijaju i troSe sredsiava javnih prihoda i dr., to i po nalaZenju ovog
suda prvostepeni i tuZeni organ nijesu mogli postupati suprotno pomenutim
odredbama Carinskog zakona koji ih obavezuju na éuvanje sluZbene fajne. Takode,

|ﬁﬁﬁenju OVOg SUCA, S1e1a 0J COjaviivan a podalaka KOJe U Gannski organt pricavin
| 17 ist

u skladu sa clanom 15 Carinskog zakona, procijenjena je pomenutim odredbama ¢l 16
%g zakona, zbog Eega pozivanie tufioca na test Sieinosli irelevantno,
ud je cijenio i ostale prigovore iznijete od strane luZicca, ali je nadao da su bez
uticaja na drugagiju odluku u ovoj upravnj stvari,
Excerpt from the verdict of the Administrative Court that establishes
that the issue of the harmtest is irrelevant since the damage had
already been established by the law

Praviino Upravni sud nalazi da je 3teta od objavijivanja podataka koje su
caringki argani pribavili u vezi sa £1.15 Carinskog zakona, procijenjena pomenutim
odredbama ¢|.18 istog zakona i €1.101 st4 Zakona o carninskoj slulbi, zbog é=ga je
pozivanje tu2ioca i u zahljzvu na test Stetnosti irelevantan (i pored turdnje tuene da

je sproveden test Stetnosti).
TDoluka 0 UoSkovima praving j& zasnovana na oaredo o 152 2rr.a U vez!

G139 st 2 ZUS-a

Sud je cijenio i druge navode iz pednesencg zahljeva pa je naSao da su isti
bez uticaja na drugaédije presudjenje

Sa iznijetih razloga i| navedenih zakonskih odredbl, a s pozivom na &L.41 st.1
Zakona o upravnom sporu ediuéeno je kao u izreci.

VRHOWNI SUD CRNE GORE
Podgorica, 08.11.2018. godine

Zapisnitar,
Indira Muratovié,s.r.

Excerpt from the verdict of the Supreme Court that establishes that
institutions do not have to conduct harmtest when it is stipulated by
a special law that the information is secret

61 Official secrets protect the interests of the state and official duties, pursuant to the Law on Classified Information and access is restricted to
themin accordance with Article 14, paragraph 1,item 2 of the Law on Free Access to Information. Contrary to that, trade secret are considered
data and documentsthat are according to alaw, another regulation or adecision of the competent authority adopted based on the law, declared
trade secret, whose disclosure would cause or could cause harmful consequences for acompany or other economic entity.
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4. CONCLUSIONS

A new legal provision that prescribes that trade secrets may be hidden from the publicis not in
accordance with international standards. The practice shows that reporting entities, without
valid reasoning, declare data trade secrets, and such conduct is supported by the Agency and
courts.

Key issues of the Law on Free Access to Information relating to a new provision protecting
trade secrets:

e The concept of trade secret is not prescribed by the law, although there are clear
international standards, which leaves room for wide interpretation and abuse in practice.

e Duration of restriction based on trade secret is not prescribed, and as a result the data of
public importance can remain hidden forever.

e Legally prescribed harm and public interest test are not in accordance with international
standards, and therefore do not contribute to the reduction of misuse in declaring the
information trade secrets.

The most important issues related to the application of this legal provision concern the basis
for declaring data secret, (non) conducting of harm and public interest tests, as well as the bad
practices of the Agency and courts.

Basis for declaring data trade secret

¢ As arule, while referring to the new provision, reporting entities do not refer to a specific
provision of another law which prescribes the requested information as trade secret,
although this is a condition for the application of this exception.

¢ Reporting entities often refer to internal acts that declare information trade secret, although
itis stipulated that information shall be trade secret "in accordance with the law".

e The authorities also refer to official, banking and many other secrets, while not making the
difference between trade and the abovementioned secrets, despite the fact that these are
different types of secrets for which there are different international standards.

¢ Information is often declared trade secret, and at the same time it is determined by a degree
of secrecy stipulated by the Law on Classified Information, that does not prescribe the
concept of trade secret.

Harm and public interest test

e Almost no institution delivers a harm test with a decision declaring the information trade
secret, and only some state the information on the basis of which the document in which the
test is contained can be identified.

e Most institutions do not conduct a harm test or only state vague assessments, without
explanation which interests are threatened by disclosing of information and in what way.

e Some reporting entities respond to completely different requests for information in an
identical way, with exactly the same reasons for which different categories of data should be
hidden from the public.

e As a rule, institutions do not assess whether there is a prevailing public interest in the
information being disclosed, but only generally state that it does not exist, even when it is
obvious that the requested information falls into the category of data that is required to be
published. In practice, there has not been a case that the public authority concluded what
constitutes a public interest, and then assessed that the protected interest is more significant
and gave a reasoning for it.

¢ No reporting entity ever conducted a public interest test that showed that data that had been
declared trade secret should nevertheless be disclosed because the public interest is
prevailing.
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4. CONCLUSIONS

Practice of the Agency for FAl and courts

e The Agency drastically violates the legal obligation to decide within 15 days, and decides only
after several months or years. The practice shows that the Agency selectively acts on
complaints, because in some cases it acts more efficiently, while in some cases it takes them
years to reach a decision.

e The Agency instructs reporting entities to apply the new legal provision, even in cases where
it establishes that the harm test did not provide compelling reasons for the information to be
hidden from the public.

e According to the Agency's interpretation, a new legal provision can be applied retroactively,
i.e. in proceedings initiated before the amendments to the law. The Courts did not give a
ruling on the retroactive application of the new legal provision, but they are accepting it by
implication in cases where institutions are referring to the provisions of another law that
prescribes secrecy of data.

e The Agency concludes that decisions, in which the reporting entities declare the information
secret without referring to a specific legal provision that prescribes such information as
trade secrets, are in accordance with the law

e The Agency, as well as the Administrative and Supreme Court, consider that institutions are
not obligated to conduct a harm test if other law prescribes that the information is secret.
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