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According to the Law on Free Access to Information, the authorities may
declare secret information that represent a tax secret.

This provision was proposed and adopted by the MPs of the ruling party, who
amended the Law on Free Access to Information in mid-2017 while the entire
opposition boycotted the work of the Parliament of Montenegro.

The aim of this publication is to indicate how this amendment to the Law has
affected the practice and what information is now available to the public.

First part of the publication provides a brief overview of the legal framework
governing tax secret. Second part contains case studies related to access to
information on calculation of tax liabilities, tax payment, tax arrears and
reprogramming of tax debts of companies. Third part focuses on taxes of public
officials and related persons, while the fourth one deals with inspection audit.

The case studies given in this publication are based on the administrative and
judicial proceedings of MANS.
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ABSTRACT

Following the amendments to the law, the practice of institutions changed,
thus, many data of data of public interest were declared tax secrets.

It was only after years-long legal proceedings that the courts finally passed
first court judgments, which to some extent removed the obstacles imposed by
the amendments to the law.

According to those judgments, data on tax arrears, as well as reprogramming of
tax debts of companies, should be available to the public. The courts have taken
an encouraging, though not decisive position that data on paid taxes should be
made public. At the same time, the courts assessed that the data on calculated
taxes that companies are obliged to pay represent a tax secret.

Income tax returns submitted by public officials cannot be secret, and these
data are public even for the related persons who live in the same household
with public officials.

Following the amendments to the law, the practice changed, thus the data on
taxpayer audit were hidden from the public.



1. LEGAL FRAMEWORK

The Law on Tax Administration stipulates that a tax secret shall mean any information
or datum about the taxpayer at the disposal of the tax authority, except for
information and data:

            1) for which the taxpayer states in writing that they are not considered as tax
                                       secret;

            2) that cannot be related to a particular taxpayer, and cannot be identified in
                                       any other manner;

                 3) pertaining to the existence of tax debt if the mortgage, or fiduciary right used
                                     as security is registered in the public books;

        4)  on registration of the taxpayer, TIN, name (firm) and principal place of
                                          business;

                 5) value of immovable property;

          6) published by the Tax Administration on quarterly basis in the list of tax
                                       debtors. [2]

[1] Article 14 paragraph 1 item 6 of the Law on Free Access to Information - The public authority may restrict access to information or a part thereof if
an information is a business or a tax secret in accordance with the law
[2] Article 16 of the Law on Tax Administration
[3] Article 3 of the Law on Prevention of Illegal Business

The Law on Free Access to Information stipulates that public authorities may
deny access to information that is a tax secret. [1] However, the Law does not
stipulate the duration of this limitation, i.e. how long the data can remain
hidden from the public.
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On the other hand, the Law on Prevention of Illegal Business states that all
information or data on a taxpayer available to the tax authority shall be available to
the public in accordance with the law governing free access to information. [3]

In case the authority refuses access to information referring to tax secret, the
applicant has the right to file a complaint to the Agency for Free Access to
Information (the Agency). A claim may be filed against the Agency's decision with the
Administrative Court, followed by a request for extraordinary review with the
Supreme Court. Since the right to access information is guaranteed by the
Constitution of Montenegro, a constitutional appeal may be filed after the decision of
the Supreme Court.



2. COMPANIES

[4] U.No.1601/17 of 26.02.2018
[5] Uvp. No.501/18 of 31.05.2018
[6] TSo-called IOPPD forms, No. UPII 07-30-1389-2/18 of 17.05.2018 , U.No.3309/18 of 24.01.2019, Uvp.No.167/20 of 23.04.2020

Data on the calculation of tax liabilities of the state-owned companies, as well
as information on income taxes are not available to the public.
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The Tax Administration declared secret
the analytical cards of several state-
owned companies, where the reported
liabilities and payments were recorded.

The Administrative Court briefly
confirmed that this information
constitutes a tax secret:

„In addition, based on the fact
that the information under item
6 is a tax secret, the Court finds
that the first and second
instance authorities correctly
concluded that there were no
conditions to allow access to the
requested information, in
accordance with Article 13 of
the Law on Free Access to
Information.“ [4]

The Supreme Court acted the same,
confirming the first-instance verdict. [5] Excerpt from the judgment of the Supreme Court

Uvp. No. 501/18 of 31.05.2018

In the same way, the Agency and the courts denied access to reports on calculated
and paid taxes and contributions on employees' salaries. [6]

2.1. Calculation of tax liabilities



2. COMPANIES

[7] Decision of the Tax Administration Number: 03/11256/2-15 Podgorica, February 19, 2015
[8] Decision of the Agency for Personal Data Protection and Free Access to Information No. UPII 1003/15-1 of 19 May 2015
[9] No. UP II 1000/15-1 of 18 June 2015
[10] For example, the amounts of all types of taxes paid by the company "Adriatic Marinas" paid from 2005 to 2014 (76753)
[11] Uvp. no. 1314/19 of 19 September 2019, judges Dr. Vesna Vučković, Vesna Jočić and Stanka Vučinić

Data on taxes paid by private companies are not available to the public. After
the amendments to the Law, the practice of the Agency and the courts changed,
thus, this information was declared tax secret. The Administrative Court has
taken an encouraging, though not decisive position that it should be
reconsidered that it is indeed classified information.
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In a number of cases, the Tax Administration declared information on all types of
taxes paid by private companies  tax secret.  They referred to the Law on Tax
Administration and claimed that the harm test showed that disclosing this
information "would be a violation of positive regulations, which would lead to
distrust of taxpayers towards state administration bodies, i.e. the Tax
Administration." [7]

Prior to the amendments to the Law on Free Access to Information, the Council of the
Agency annulled such decisions, stating that

"There is a public interest in disclosing the information in order to strengthen
trust in the tax system of Montenegro", and “there is also prevailing public
interest in disclosing the requested information ...  because it is documentation
that testifies to the legality of operations of the first instance body, while at
the same time, tax payment to the state is a legal obligation of all natural and
legal persons.“ [8]

In some cases, the Agency even found that non-disclosing of tax data paid by a
private company would lead to distrust towards the Tax Administration.  [9]
Following such decisions of the Agency, the Tax Administration began disclosing
information on tax payments.

After the amendments to the Law that introduced tax secret, the Agency changed
its practice and in identical cases began to adopt completely opposite
decisions. [10] Even in those cases that started before the amendment of the Law, the
Agency stated that it was lawful to deny access to information under the new
provision. Such decisions of the Agency were confirmed by both the Administrative
and Supreme Court. [11]

Mid-2020, the Administrative Court took a turn in the current practice when it
stated:

The court explains that the criteria for taxpayers to be on that list are the regular tax
calculation and filing of tax returns, regular settling tax liabilities, as well as that no
significant irregularities were found in the inspection procedures, which would
indicate any kind of irregular business.

"For now, the court cannot accept as a well-founded conclusion of the
administrative bodies that this is a tax secret, which, given its importance, is
an obstacle to the exercise of the prosecutor's right to free access to the
requested information. This is bearing in mind the fact that the Tax
Administration, in addition to the list of tax debtors, also publishes the White
List - a list of the most regular taxpayers… ”

2.2. Tax payment
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The Court finds that it cannot
determine whether the Tax
Administration and the Agency have
taken these conditions into account
and therefore upholds the claim:

"Bearing in mind that from the
reasons given by the first
instance and the defendant body
it cannot be concluded that they
had this circumstance in mind,
this contested decision does not
contain reasons to confirm the
correctness of resolving this
administrative matter, which is a
violation of the rules of
procedure..."

Excerpt from the judgment of the Administrative Court
U. no. 7606/18 of 05.05.2020



2. COMPANIES

[12] No. UP II-230 / 15-1 dated 23.02.2015
[13] No. UP II 07-30-1308-2/17 Podgorica, 09.12.2017
[14] For example No. UPII 07-30-3876-2/18 Podgorica, June 11, 2019
[15] For example U.no.1601/17 from 26.02.2018 and Uvp. No. 501/18 of 31.05.2018
[16] Uvp.No.730/19 of 04.07.2019

Following the amendments to the law, the data on tax arrears were declared
tax secret, which was confirmed by the practice of the Agency and the courts.
However, the Supreme Court subsequently ruled that this information should
be made available to the public. The Agency does not respect the position of
the court, but finds that some data on real estate tax debts should be available
to the public.
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Prior to the amendments to the Law, the Agency annulled the decisions of the Tax
Administration and state-owned companies that declared the data on tax arrears
secret. For example, in the case of tax arrears of Electric Power Company of
Montenegro (EPCG), the Agency found that:

"In this case, pursuant to Article 17 (2) of the Law on Free Access to Information,
there is a prevailing public interest in knowing in what way other taxpayers are
settling their tax obligations.” [12]

The Agency found that there was a prevailing public interest in disclosing data on
deferred payment of tax liabilities.

Following the amendments to the Law, the practice of the Agency changes ,  declaring
lawful the identical decisions of the Tax Administration by which the information on
debts was declared secret.  [14] This practice is confirmed by the Administrative and
Supreme Court ,  which confirmed that the established tax liabilities of several state-
owned companies are a business secret. [15]

However, in mid-2019, the Supreme Court ruled that the conclusion of the
Administrative Court that the data on individual tax debt are secret, while the Tax
Administration periodically publishes the List of tax debtors, was premature:

"...  in the opinion of this court, in the contested judgment, the conclusion that
it is a tax secret  is premature, in the sense of Article 16, Paragraph 1, Item 2
of the Law on Tax Administration, i.e. that it is information whose disclosure
would violate positive regulations, which would lead to distrust of taxpayers
towards state administration bodies, specifically the Tax Administration. This
is especially bearing in mind the fact that the Tax Administration periodically
publishes lists of tax debtors on its website." [16]

2.3. Tax arrears

"… because it is information that testifies to the legality of the first instance
body's operations, while at the same time,  taxpayers’ paying of tax liabilities to
the state is a legal obligation, so contrary to the first instance body's claims, it
is non-disclosing of this information that would lead to  distrust of taxpayers
towards the Tax Administration”. [13]



2. COMPANIES

[17] No. UPII 07-30-2047-2/20 of 13.08.2020
[18] Ibid.
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The Agency recently annulled the decision of the Tax Administration to declare
secret the list of all debtors of real estate tax, because it lacked an explanation as to
whether those debts were mortgaged or subject to fiduciary.

"...the first instance body in the contested decision failed to provide
appropriate reasons on the basis of which it could be unequivocally determined
whether the requested list can be classified as a tax secret, bearing in mind
that information and data related to the existence of a tax debt  are not
considered a tax secret, if the mortgage, i.e. fiduciary as a method of securing is
entered in the public books.“ [17]

"...it is concluded that the information is not a tax secret if two conditions are
cumulatively met - if the information is related to the existence of a tax debt
and that the mortgage is registered on the debt, i.e. fiduciary as a way of
securing in public books." [18]

Excerpt from the judgment of the Supreme Court
Uvp.no.730/19 of 04.07.2019



2. COMPANIES
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Excerpt from the decision of the Agency
No. UPII 07-30-2047-2/20 of 13.08.2020
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[19] For example No. UPII 07-30-3122-2/19 of 21 February 2020
[20] U. No. 11001/17 of 5 February 2019

Information on reprogramming of tax debts was declared secret, but the
Administrative Court determined that this information must be available to the
public.
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The Tax Administration declared the information on reprogramming of tax debt
secret, and the Agency confirmed such decisions. [19]

At the beginning of last year, the Administrative Court passed an important
judgement which determined that the information on reprogramming of tax debt
cannot be a tax secret.

„Reprogramming of tax debt is
regulated by the Law on
Reprogramming of Tax Debt
("Official Gazette of Montenegro",
No. 83/16), which determines
conditions for the application of
the said institute…  Therefore, the
procedure is conducted on the basis
of a public invitation, which means
that tax debtors who publicly apply
are not anonymous, which is why
the decision to choose a particular
tax debtor cannot be a tax secret.
That there is no protection of the
privacy of the names of tax debtors
also stems from the Decree on the
conditions and criteria for
publishing the list of tax debtors
("Official Gazette of Montenegro",
No. 56/12 and 53/13), which
determines the manner of
publishing the list of 200 tax
debtors with the largest tax debt
according to the records of the Tax
Administration, who did not settle
the due tax liabilities for a period
longer than 12 months.
Considering the meaning of the
mentioned regulations, the position
of administrative bodies that, when
it comes to decisions made
following a public call for debt
reprogramming represent a tax
secret that is subject to limitations
on access to data from Article 16 of
the Law on Tax Administration,
cannot be accepted“. [20]

2.4. Reprogramming of tax debt

Excerpt from the judgment of the Administrative Court
U. No. 11001/17 of 5 February 2019



3. TAXES OF PUBLIC OFFICIALS AND
RELATED PERSONS

[21] MANS requested copies of annual income tax returns submitted by Đukanović Blažo, Ivanović Petar, Bošković Predrag, Žugić Radoje, Žugić
Milanka, Lazović Vujica for the periods specified in the request (78989-78994)
[22] No. UP II 2018/15-1 of 08.10.2018
[23] U. No. 8879/2018 of 11.03.2020
[24] Uvp. no. 329/20 of 02.07.2020

After a five-year proceeding, the Supreme Court ruled that income tax returns
filed by public officials cannot be a tax secret. These data are also public for
those related persons who live in the same household with a public official.
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MANS requested that the Tax Administration publish annual income tax returns of
public officials and persons related to them.  [21] Data on the income of officials and
persons living with them in the household are already public, since according to the
Law on Prevention of Corruption, public officials are obliged to submit reports on
income and assets.

The Tax Administration declared this information a tax secret without taking into
account the fact that they were public officials.

Back in August 2015, MANS filed a complaint with the Agency, but there was no
response. We filed a lawsuit due to the Agency's silence, so at the end of 2016, the
court ordered that institution to issue a decision.

Two and a half years later, in June 2018, the Agency finally annulled the decision of
the Tax Administration, but in its decision, it indicates that the institution is obliged
to apply the new provision of the Law, which was adopted only in mid-2017. [22]

The Tax Administration then acts according to the instructions of the Agency, and
issues a new decision declaring the data a tax secret, but referring to a new provision
of the law.

MANS filed an appeal, which was rejected by the Agency, and in March 2020, the
court rejected our lawsuit, assessing that the requested information is a tax secret,
without taking into account the fact that it is information on public officials and
persons related to them. [23]

However, the Supreme Court annulled the judgment of the Administrative Court and
found:

"...  the conclusion of the Administrative Court that the requested information is
a tax secret, that access to information is limited in terms of Article 16
paragraph 2 of the Law on Tax Administration, and that disclosure of that
information would violate the Law on Tax Administration, is not clear, given
that the named persons at the time of requesting information had the status of
public officials, thus the stated reasons are contrary to Article 14 Paragraph 1
Item 1 Indent 1 of the Law on Free Access to Information“. [24]



3. TAXES OF PUBLIC OFFICIALS AND
RELATED PERSONS

[25] Uvp. no. 329/20 of 02.07.2020
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The same judgment states
that access to information
of related persons depends
on whether they live in a
joint household with a
public official:

"Also, regarding the
requested information
for Blažo Đukanović ,  it is
necessary to determine
that this is a person who
lives in a joint household
with a public official in
the sense of Article 14
Paragraph 1 Item 1
Indent 1 of the Law on
Free Access to
Information, on which
the decision at the
request of the prosecutor
depends." [25]

Excerpt from the judgment of the Supreme Court
Uvp. no. 329/20 of 02.07.2020



4. INSPECTION AUDIT

[26] No.UPII 1083/15-1 of 19.05.2015
[27] No. UP II 07-30-2591-2/16 of 05.11.2017
[28] U.no.753/2018 of 11.07.2019

After the amendments to the law, the practice also changed, thus the data on
taxpayer control were hidden from the public.
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The Tax Administration persistently declares secret the information on the audit it
conducts over taxpayers. Until the amendments to the law, the Agency annulled such
decisions, stating that the minutes of the Tax Administration were public documents:

“Namely, in the specific case, an inspection of the financial operations of the
Public Preschool "Dragan Kovačević" from Nikšić  was conducted, which is a
public institution and not a private entity, and which is finished, thus the
minutes are a public document, and to affirm the principle of transparency of
its work pursuant to Article 4 of the Law on Free Access to Information, it is
obliged to submit them to the applicant.“ [26]

In cases where the minutes contained information indicating violation of the law, the
Agency concluded that there was a prevailing public interest in disclosing this
information:

"In this particular case, there is a prevailing public interest in disclosing the
requested information - all measures (decisions) of findings recorded during
the inspection in the employment agency "Lomi" from Pljevlja, from 2004 to
the date of the decision; Minutes on inspection audit number 03/17-24 from
19.01.2009 on the basis of which the Tax Administration filed a criminal
complaint with the Basic State Prosecutor's Office of Pljevlja on 13.11.2009,
because it is information that testifies to the legality of business, primarily of
the subject of supervision, the employment agency "Lomi" Pljevlja, as well as
of the first instance body, especially when it comes to the lawful conduct of
taxpayers and taxpayers’ settlement of tax liabilities to the state, which is a
legal obligation, thus, contrary to the claims of the first instance body, failure
to publish this information would lead to the taxpayers' distrust towards the
Tax Administration“. [27]

However, after the amendments to the law, the Agency confirms the decisions of the
Tax Administration  that the data on inspection audit are a tax secret, and such
decisions are also confirmed by the Administrative Court. [28]

The Supreme Court also finds that data on taxpayer control should be hidden from
the public, even in cases where there is a suspicion that a criminal offense has been
committed:

„Article 74 Paragraph 1 of the Law on Tax Administration prescribes that the
inspection audit shall include the verification of all or specific facts relevant
for taxation, while the provision of Article 73 of the same law prescribes  that
the inspection audit shall mean a procedure of verification and establishment
of facts important for taxation of the taxpayer and other persons, conducted
by the tax authority in accordance with authorizations prescribed by laws
regulating specific types of taxes.

In the case of the above-mentioned legal provisions and the provisions of
Article 16 Paragraph 1 of the Law on Tax Administration, which prescribes
that tax secret shall mean any information or datum about the taxpayer at the
disposal of the tax authority, except for information and data  listed there,
which do not include the data contained in the inspection audit report, the
Administrative Court concluded that the contested decision was lawful, and
provided sufficient and clear reasons for such conclusion, which were not
questioned by the allegations of the submitted request.



4. INSPECTION AUDIT

[29] Uvp. no. 1325/19 of 19 September 2019
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Referring of the applicant to
the Law on Inspection
Supervision is without
relevance for different
decision, because Article 2
Paragraph 2 of that law
prescribes that the Law  shall
relate to  all administrative
areas except when its
application is excluded by a
special law, and in this case
the inspection of taxpayers
is performed according to
the Law on Tax
Administration and in
accordance with the powers
of the tax authority
governing special types of
taxes, as stated above.

The allegations of the
submitted request on
suspicion that a criminal
offense was committed are
without relevance for
different decision.This is due
to the fact that Article 91 a
of the Law on Tax
Administration prescribes
thatin order to detect tax-
related criminal offences and
perpetrators thereof, the
authorised officer of the tax
authority shall carry out
investigative actions upon
order of the prosecutor."  [29]

Excerpt from the judgment of the Supreme Court
Uvp. no. 1325/19 of 19 September 2019


