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The Law on Free Access to Information is one of the most important tools of the
NGO sector and the media for monitoring the work of institutions and
detecting corruption. In mid-2017, amendments to the Law on Free Access to
Information were adopted, which greatly worsened access to information held
by the state authorities.

INTRODUCTION
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The law stipulates that public authorities are obliged to disclose the information they
possess, unless that information falls under the prescribed exceptions.  An appeal

against their decisions may be filed with the Agency for Personal Data Protection and
Free Access to Information, or a lawsuit may be filed with the Administrative Court, if
the data was declared a state secret. An appeal may also be filed against the Agency's

decision with the Administrative Court, followed by a request for an extraordinary
review of the judgment with the Supreme Court. After that, a constitutional complaint

may be submitted to the Constitutional Court, because access to information is
guaranteed by the Constitution of Montenegro.

The aim of this publication is to point out the issues in the implementation of
the Law on Free Access to Information in areas that are of particular corruption
risk. It contains case studies and extracts from important judicial pracice
established before and after the amendments to the law.

First chapter presents key issues related to access to information on public
spending, including payments from the budget, but also public procurement, as
well as state aid. Second chapter is dedicated to tenders for the sale and long-
term lease of state property, while the third chapter provides an overview of
access to information on the work of state funds and companies.

Fourth chapter focuses on the availability of data on public officials and related
persons, and in particular information on their property. The last chapter
presents cases related to access to data on private companies that are of
special importance for the investigation of corruption.



In areas that are particularly susceptible to corruption, many data are hidden
from the public thanks to amendments to the Law on Free Access to
Information, as well as bad practice by all relevant institutions.

Information on public spending, tenders and operations of the state-owned
companies has often been declared state or business secret, or intellectual
property, while the assets and revenues of public officials have been withheld
under the pretext of privacy protection.

In many cases, the court confirmed that the information was unlawfully
withheld from the public, but the Agency and the competent authorities either
did not act on the judgments, or they adopted almost identical decisions. Such
proceedings, as a rule, lasted for years, and the requested documents were
disclosed in very few cases.

Judicial practice has been deteriorating recently, as courts less and less
determine whether an information was lawfully declared secret, and accept
that the right to access information is further limited by other regulations. Such
actions are supported by imprecise provisions of the Law on Free Access to
Information. Particularly problematic is narrow interpretation of the Supreme
Court that only data on the income and assets of persons associated with public
officials living in the same household are available to the public.

Despite numerous appeals, the Constitutional Court did not adopt a decision in
any case related to the right of access to information.

Frequently used mechanism for withholding information is the silence of the
administration, which is further aggravated by the Agency because it does not
make decisions on appeals for months and ignores court judgements. The
Administrative Court stimulates the violation of the law, because the work of
this institution is itself selective and untimely.

Institutions often claim that they do not have the requested information, while
the Agency usually trusts them, even when the submitted evidence shows the
opposite. The Agency's practice was further aggravated by the amendments to
the Law which abolished its competence to conduct control of office supplies.
The courts, as a rule, accept evidence indicating that the institutions possess
the requested information, but the Agency does not act on those judgments.

Institutions are increasingly abusing the Law's failure to prescribe enforcement
procedure. In these cases, they allow access to the requested data, but do not
submit documentation, or they delete significant data without explanation, and
thus discredit the information. In these cases, the courts instruct us to initiate
misdemeanour proceedings, which have no effect in practice.

8

ABSTRACT



1. PUBLIC SPENDING

Many data on public spending have been declared secret, or institutions claimed
that they did not have them in order to avoid their disclosing.

In numerous cases, the court confirmed that the information had been unlawfully
withheld from the public, but the Agency and first instance bodies did not comply
with the court judgements.

The Agency did not take into consideration the allegations from many of MANS’
complaints, while in some cases, the Administrative Court did not even look at
the evidence attached to the lawsuits, thus, the Supreme Court issued several
important judgments.

However, numerous data have remained far from the public eye thanks to the
extreme lack of action of the Agency, but also of the Administrative Court.
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Numerous payments from the state budget, especially from the budget reserve,
have been unlawfully declared secret by the Ministry of Finance and the
Secretariat-General of the Government of Montenegro.

The information is most often marked with the level of secrecy ‘INTERNAL’, with
the explanation that its disclosing would cause harmful consequences for the
work of an authority.

The Administrative Court annulled such decisions because they did not provide
valid reasons for declaring the information classified, or because the deadlines
within which information could be withheld from the public had expired.
Despite this, neither the Ministry nor the Secretariat-General complied with
the court judgements, thus, they again declared the information classified.

In order to prevent the information from becoming available to the public after
the expiration of the legally prescribed deadlines, the Ministry and the
Secretariat-General extended the duration of secrecy, and then marked it with a
higher level – ‘CONFIDENTIAL’, claiming that its disclosing could cause harmful
consequences for security and interests of the state.

The courts annulled those decisions as well because they found that disclosing
information on budget payments could not jeopardize the security and interests
of the state.

Court judgments often provided information on the amount of secret payments
and suppliers. Recently, however, the Ministry of Finance has increasingly failed
to submit for court evaluation the documents declaring the information
classified. In these cases, the court annulled the decisions of the Ministry, but
did not adjudicate on the merits of the case, which lead to a vicious
administrative circle.

1.1. Payments from the state budget



1. PUBLIC SPENDING

[1] U.no. 3746/18 of 15.10.2019
[2] U.no. 3746/18 of 15.10.2019

Data on payments from the budget reserve were initially marked with the level
of secrecy ‘INTERNAL’, but in the court proceedings, it turned out that they
were declared ‘CONFIDENTIAL’. In the repeated procedure, the information
was declared ‘INTERNAL’ again.
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MANS requested data on payments to
legal entities from the budget, but the
Ministry of Finance marked part of that
information with the level of secrecy
`INTERNAL`.

A year and a half later, the court
annulled the decision of the Ministry
and found:

“It cannot be concluded in what way
the defendant found that the
information on the payment of funds
from the budget reserve of all  legal
entities during March 2018 was
related to Article 14 of the Law on
Free Access to Information,
particularly bearing in mind the fact
that the level of secrecy ‘INTERNAL’
protects the work of a certain
authority, which is not provided by
the mentioned legal provision." [1]

Excerpt from the judgment of the Administrative Court
U.no. 3746/18 of 15.10.2019

During the proceedings, the court found
that the requested information had in
the meantime been marked with the level
of secrecy 'CONFIDENTIAL', which was
then extended. The Court found that this
was done contrary to law:

Case Study 1: Variable level of secrecy

"Therefore, both for determining the level of
secrecy 'CONFIDENTIAL' and its extension, it
is prescribed that disclosing of certain
information could cause harmful consequences
for the security of the state and its interests.
The statement that decisions on the use of
current budget reserves contain personal data
whose disclosure would violate personal rights
and privacy of individuals, that financial
assistance which is the subject of these
payments has the character of social benefits,
as well as that they are a part of economic
policy, is not relevant for determining the level
of secrecy 'CONFIDENTIAL',because these
reasons cannot be related to the criteria
stipulated by the said regulation.” [2]

However, in this case as well, after the
court judgement, the Ministry again issued
the same decision as the one at the
beginning of the proceedings, and stated
that the information was marked with the
level of secrecy 'INTERNAL'. Excerpt from the decision of the Ministry of Finance

Number: 01-6-85/2 of 13.1.2020
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[3] U.no.6275/2017 of 03.04.2018
[4] U.no.6275/2017 of 03.04.2018

Following the court's judgement that the deadline within which an information
could be withheld from the public had expired, the Secretariat-General argued
that the deadline had been extended six months before the court's decision.
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The Secretariat-General of the Government of Montenegro rejected MANS’ request
for information on the assistance paid to natural persons from the budget reserve in
the period 2012-2015. The Secretariat stated that this assistance "has the character
of social benefits", thus, they are personal data that cannot be disclosed due to the
protection of privacy.

MANS filed a complaint with the Agency for Personal Data Protection and Free
Access to Information. The Agency declared itself non-competent because the
Secretariat informed them that the information was marked with the level of secrecy
‘CONFIDENTIAL’, and in such cases, proceedings are initiated before the court, not
before the Agency.

The Court, however, overturned the Agency's statement, concluding that the
information was rejected for another reason, thus, MANS’ appeal had to be
considered:

“Namely, the reasoning of the first instance decision indicates that the
plaintiff 's request for free access to information was rejected for other
reasons, not because the requested information was classified, which was
determined by the defendant authority without taking into consideration the
reasons from the first instance decision, as well as the allegations of the
complaint.” [3]

Moreover, the court finds that the
deadline within which the data can be
withheld from the public expired:

"The provision of Article 19a
paragraph 1 item 3 of the Law on
Classified Information (…)
prescribes that the
confidentiality of data marked
with the level of secrecy
’CONFIDENTIAL’ ceases upon the
expiration of a period of 5 years.
Starting from the cited legal
provision, in this particular case,
the secrecy of the data that are
the subject of the request for free
access to information has
ceased…” [4]

Case Study 2: The deadline for withholding information expired

Excerpt from the judgment of the Administrative Court
U.no.6275/2017 of 03.04.2018
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The Secretariat-General, even after
the court judgement, again denied
access to information. It stated in its
decision that the Prime Minister
extended the duration of the level of
secrecy ‘CONFIDENTIAL’ six months
before the court judgement that
determined that the deadline for
withholding the information had
expired:

“By the Decision of the Prime
Minister No. 01-7 of 27
February 2012, the Decisions
of the Inner Cabinet of the
Government on the use of
current budget reserve funds
were marked as classified
information with the level of
secrecy ‘CONFIDENTIAL’, and
by the Decision No. 01-7/2-
12 of 27 February 2017, in
accordance with Article 19a
Paragraph 3 of the Law on
Classified Information, the
secrecy period was extended
by the aforementioned
Decisions.”

Excerpt from the decision of the Secretariat-General of the
Government of Montenegro number 16/19-16 of 10 January 2020

The information was again declared
classified on the same grounds -
because the data on financial
assistance to natural persons are a
part of economic policy:

"Bearing in mind that these are
decisions of the Inner Cabinet
of the Government on the use
of current budget reserves that
provide financial assistance to
individuals and legal entities,
and which are a part of
economic policy, it was
assessed that the interest in
preventing harmful
consequences is more
prevailing than the interest in
free access to information,
thus, it is marked with the level
of secrecy ‘CONFIDENTIAL’."
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[5] Decision of the Secretariat-General of the Government of Montenegro UP 95/3-17 of 29 June, 2017
[6] Ibid.

The Secretariat-General of the Government and the Ministry of Finance do not
comply with court judgements, instead, they persistently declare the
information on the use of the budget reserve classified, on the same basis for
which the court had already found that it was not lawful.

13

MANS asked the Secretariat-General to submit decisions on the basis of which the
payment was made to the Croatian Civic Society of Montenegro from the budget
reserve.

The Secretariat refused to provide us with the information, claiming that it was
marked with the level of secrecy ‘CONFIDENTIAL’. In the decision, they state that

"Bearing in mind that these are
the decisions of the Inner
Cabinet of the Government on
the use of funds from the
current budget reserve which
approve financial assistance to
natural and legal persons, and
which are a part of economic
policy, it was assessed that the
interest in preventing harmful
consequences was more
important than the interest in
free access to information, thus,
the information was marked
with the level of secrecy
–‘CONFIDENTIAL’." [5]

They also stated that disclosing this
information would cause harmful
consequences for the privacy of
certain natural persons:

Case Studies 3 and 4: Non-compliance with court judgements

"… the access to the
aforementioned Decisions
would have detrimental
consequences for the
applicants, since this is
financial assistance to legal
entities, i.e. financial
assistance to natural persons
that have the character of
social benefits, and contain
data on personality, personal
and family circumstances.” [6]
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[7] U. no 7409/2017 of 18.09.2018
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The court annulled that decision and found that it was a payment to a non-
governmental organization, whose activities are public, and assessed that the
allegations that disclosing of data violates the privacy were incomplete and unclear.

The judgement states that the decision on the extension of secrecy must also contain
rationale behind the impediments for the information to be disclosed, which was not
the case:

“… In the opinion of the Court, decision on extension of secrecy;  pursuant to
Article 44 paragraph 2 of the Law on Free Access to Information, should
contain arguments on impediments that would realistically cause harmful
consequences for the work of the authority if the requested information is
disclosed.  As the Court finds, incomprehensible reasons are given  in these
rulings (and as stated, they are repeated in the contested decision on
providing assistance to a civil society from the budget reserve), because it is
not clear why social benefits, i.e. financial assistance to a legal entity, as is
the case here, is a part of the economic policy of the Government of
Montenegro…” [7]

Decision of the Secretariat-General of the Government of Montenegro
UP 95/3-17 of 29 June, 2017
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Decision of the Secretariat-General of the Government of Montenegro
UP 95/10-17 of 17 October 2018

The Secretariat-General again denied access to the information and noted that the
information was marked with the level of secrecy ‘CONFIDENTIAL’, and that duration
of the restriction had been further extended.

This decision is also annulled by the Administrative Court, which finds that the
Secretariat vaguely referred to the legal basis in order to declare the information
classified because it is in the interest of the economic policy of Montenegro.

"Although public bodies have the authority to limit access to information
marked with a level of secrecy if it is in the interest of the economic policy of
Montenegro, the defendant authority, in the opinion of this court, vaguely
referred to the stated legal basis.  In that sense, the assessment of the
defendant authority that provisions of the Law on Free Access to Information
do not apply to information for which there is an obligation to maintain
secrecy in accordance with the law governing the confidentiality of data,  is
unclear, given that it is a decision based on the  payment made to a civil
society.” [8]

[8] U.no. 7861/18 of 19.05.2020
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[9] U.no. 7861/18 of 19.05.2020
[10] Decision of the Secretariat-General of the Government of Montenegro UP 95/18-17 of 10 June, 2020
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The judgement states that the decision extending the duration of secrecy does not
explain why its disclosing would cause harmful consequences for the security of the
state and its interests. The Court also finds that disclosing of the requested
information would not infringe the right to privacy.

"In addition to the
aforementioned, according to the
court, the reasons for the decision
of the Government of Montenegro,
number 01-7/2-12 of 27.02.2017
which extended the period of
secrecy of data on the use of
budget reserve funds, to which
defendant authority referred, are
unclear.  Namely, the Law on
Classified Information prescribes
that the level of secrecy
‘CONFIDENTIAL’ is determined for
information whose disclosure
could cause harmful consequences
for the security and interests of
Montenegro, therefore, the said
decision must contain clear
reasons why it was assessed that
providing access to these decisions
would cause harmful
consequences for the security of
the state and its interests.
Furthermore, this court finds that
the reasons stated in the
reasoning of the said decision -
that disclosure of the requested
data would violate the interests
protected by the Law on Personal
Data Protection, are not valid,
bearing in mind that they protect
personal rights of natural persons
based on the welfare or other
social benefits.” [9]

Excerpt from the judgement of the Administrative Court
U.no. 7861/18 of 19.05.2020

Despite such court judgement, the
Secretariat-General again refused
to allow access to information,
with almost identical reasoning as
at the beginning of the
proceedings. The Secretariat
referred to the same acts that
determined the degree of secrecy
and extended its duration, for
which the court had twice
determined that they were not in
accordance with the law.

"Bearing in mind that these are decisions of the Inner Cabinet of the Government
on the use of funds from the current budget reserve, which provide financial
assistance to natural and legal persons, and which are a part of economic policy, it
was assessed that the interest in preventing harmful consequences is more
important than the interest in free access to information, thus, it is marked with
the level of secrecy ‘CONFIDENTIAL’. In addition, the said decisions do not contain
data that constitute prevailing public interest in disclosure of information or part
thereof in terms of Article 17 of the Law on Free Access to Information.” [10]
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Decision of the Secretariat-General of the Government of Montenegro
UP 95/18-17 of 10 June 2020
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“Considering the request described in paragraph II of the enacting terms of the
decision, this body determined that part of the information was marked with the
level of secrecy ‘INTERNAL’ by the Conclusion of the Government of Montenegro,
and that the request was rejected in accordance with Article  1 Paragraph 2 of the
Law on Free Access to Information.”

Decision of the Ministry of Finance number 01-6-59/2 of 19.03.2018

MANS asked the Ministry of Finance for data on the use of the budget reserve in
January, February and the first half of March 2018. Presidential election was held in
mid-April that year.

The Ministry rejected the request in the part of information marked with the level of
secrecy ‘INTERNAL’. The reasoning states:

The Ministry of Finance, which also does not comply with the judgements of the
Administrative Court, acts in a similar way, and continues to unlawfully declare
classified the information on the budget spending.
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[11] U.no.3323/18 of 20.09.2019
[12] Ibid.
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A year and a half later, the Administrative Court annulled the decision of the Ministry
and concluded that it was an assistance paid to the Municipality of Ulcinj, and that
the data had been unlawfully declared secret.

"It cannot be concluded in what way the
defendant linked the information on the
budget reserve of the Ministry of Finance
for January and February, and part of
March 2018, to the provision of Article 14
of the Law, especially as the level of secrecy
‘INTERNAL’ protects the exercise of the
work of a particular authority, which is not
provided by the said legal provision.” [11]

"According to this court, the act on determining the level of secrecy (referred to by the
defendant authority in the reasoning of the decision) does not contain specific arguments
about impediments that would cause harmful consequences for the exercise of the work of
that body, but only the statement that the level of secrecy ‘INTERNAL’ is determined for
the data contained in the document "Proposal for providing of funds from the current
budget reserve for financial assistance of the Municipality of Ulcinj ",  and that the said
document will determine the manner and time of termination of data secrecy.  Such an act
is not in accordance with the Law on Classified Information"...  [12]

Excerpt from the judgement of the Administrative Court
U.no.3323/18 of 20.09.2019
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Even after the court judgement, the Ministry issues an identical decision, again
denying access to data without adequate explanation.

Decision of the Ministry of Finance number 01-6-59/2 of 13.1.2020
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In this case, the court annulled the decision of the Ministry of Finance, stating that
the institution did not submit a response to the lawsuit, or the case file, neither at the
request of the court, nor by urgency:

Excerpt from the judgment of the Administrative Court
U. no 3324/2018 of 25.12.2019

Case Study 5: Ignoring of court proceedings

Increasingly, the Ministry of Finance does not respond to a lawsuit at all, and
does not submit the files to the court. Such decisions are annulled by the courts
after long proceedings for procedural reasons, while the Ministry ignores court
judgements and does not issue new decisions.

“The defendant did not
respond to the lawsuit, or
submit the case file at the
request of the court by June
18, 2018, or after the court
judgement of December 9,
2019, or until the day of the
hearing, thus meeting
conditions of Article 27
paragraph 4,  of the Law on
Administrative Disputes for
the court to resolve the
matter without the file.”

The ministry never issued a new decision, although the urgency to implement the
court judgement was sent to it in late February.

Therefore, the court sent an
urgency a year and a half after
the deadline for response to
the lawsuit had expired, while
almost two years after the
request was filed, it annulled
the disputed decision.
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Numerous court proceedings have confirmed that institutions, when trying to
withhold the information from the public, most often claimed that they were
non-competent or that they did not have the information on public
procurement.  Such practice was made possible by the Agency, which delayed
the proceedings and did not comply with court judgements.

1.2. Public procurement

Case Study 6: Vicious circle of silence of the administration

This study presents proceedings upon a request for information on public
procurement that has lasted for over four years and in which two court
judgements have already been rendered.

Back in April 2016, we asked the Ministry of Sustainable Development and Tourism to
submit a contract for the construction of 169 housing units in Podgorica, whose
details it stated in its report on the work and situation in the administrative areas for
the previous year.

The Ministry refused to provide us with the information because it did not have it,
thus, we filed a complaint with the Agency.

Although the deadline for response to an appeal is 15 days, there was no response
from the Agency, so we filed a repeated appeal, and then a lawsuit to the
Administrative Court. The Agency did not respond to the court as well, which passed
a judgement in February 2017, ordering the Agency to make a decision. [13]

In the meantime, at the end of 2016, the Ministry sent us a new decision, which
annulled the previous one, but again limited access to information on the same
grounds - because it did not have the information.

In that decision, the Ministry states that at the initiative of the Council of the Agency
from August 2016, the Administrative Inspection controlled the office operations,
thus, at the beginning of November, a report was issued ordering the elimination of
irregularities.

In addition, the Ministry states "that the requested information from the enacting
terms of this decision is not in its possession, i.e. that access to information would
require the compilation of new information", although the concluded contract was
requested, which is the information that cannot be recompiled.

[13] U.no.4348/16 of 02.02.2017
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number 1401/ 5-63 /5 of 16.11.2016
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Although the court ordered the Agency to make a decision on our appeal, once again,
it did not do so, so we initiated a new proceeding before the court.

In early 2019, only after the court scheduled a hearing, the Agency finally made a
decision and rejected our appeal, finding that the Ministry had lawfully rejected our
request for information.

[14] U.no. 10162/17 of 21.03.2019

Excerpt from the Decision of the Agency No. UPII 07-30-577-2/16 of 24.01.2019

We expanded the lawsuit against that decision of the Agency, and the court
annulled [14] it and stated that the Agency had made the decision only on the basis of
the allegations of the Ministry, without referring to the findings of the administrative
inspection.

“The defendant based the disputed decision solely on the allegations set forth in
the statement of the first instance body, on the basis of which it cannot be
concluded that this body does not possess the requested information.

Acting in the aforementioned manner, the defendant authority provides unclear
reasons in contradiction with the situation in the case file, supporting the
reasons of the first instance decision.
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Namely, the defendant authority, acting on the appeal against the decision of
the first instance body, in terms of Article 40, paragraph 1, item 2 of the Law on
Free Access to Information, initiated with the Ministry of Interior - Directorate
for State Administration and Local Self-Government - Directorate for Inspection
Affairs No. 07-35-4513-1/16 of 27 July 2016, control of the office operations
of the Ministry of Sustainable Development and Tourism in relation to the
documentation required by the request in order to determine whether the
required documentation is or is not in possession of this ministry. This fact is not
mentioned by the second instance body in the disputed decision, and it did not
provide valid reasons for the allegations of the appeal, which stated general
acceptance of the first instance body’s allegations by the defendant."

Excerpt from the judgement of the Administrative Court U.no. 10162/17 of 21.03.2019

The Agency did not act on the judgement, and made a new decision a year and a
half later, thus, we filed the third lawsuit with the Administrative Court.
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Case Study 7: Passing of the competence

In this case, the Supreme Court found that both the Agency and the court
accepted the allegations of the Directorate for Traffic that it did not have the
information on public procurement. However, even three and a half years later,
the information is still not disclosed.

The Directorate for Traffic refused to submit a public call, decision on the selection of
the bid, contract and tender documentation for the construction of the tunnel and
reconstruction of the Lubnica-Jezerine road, claiming that it did not have that
information, so it forwarded our request to the competent Ministry of Transport and
Maritime Affairs.

In March 2017, we filed a complaint with the Agency, pointing out that it was the
Directorate that received the building permit for the works, and that they must have
the required information. Since the Agency did not make a decision, we filed a lawsuit
due to the silence of the administration.

Only after scheduling of the hearing, the Agency finally adopted a decision and
rejected the appeal [15], and then the Administrative Court rejected the lawsuit. [16]

However, at the end of 2018, the Supreme Court overturned the judgment of the
Administrative Court and concluded:

[15] No. UPII 07-30-1198-2/17 of 22.06.2018
[16] U. no. 3574/17 of 11.07.2018
[17] Uvp.no.1924/18 of 17.12.2018

“The defect in proceedings
consists in the fact that the
verdict does not contain reasons
on decisive facts, while the stated
reasons are unclear and there is
no assessment of the essential
allegations of the lawsuit.

Namely, the case file shows that
the Directorate for Traffic
addressed the Ministry of
Sustainable Development and
Tourism with a request for a
building permit for the
reconstruction of the road Berane-
Kolašin, Lubnice-Jezerine section,
and that by the decision of the
Ministry of Sustainable
Development and Tourism dated
10.11.2016, a decision was made
to issue a building permit to the
Directorate of Transport. It is
further found that the plaintiff,  in
addition to submitting the request
for information to the Directorate
for Traffic on February 14, 2017,
also sent a request to the Ministry
of Transport and Maritime Affairs
to submit the same information on
February 22, 2017, while  judging
by the case file, there was no
response from that Ministry, for
which the Directorate claimed to
be competent.” [17]

Excerpt from the judgement of the Supreme Court Uvp.no.1924/18 of 17.12.2018
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After that, in March 2019, the Administrative Court rendered a new judgment and
annulled the decision of the Agency:

[18] U.no.65/19 of 27.03.2019

"Bearing in mind the aforementioned, and as indicated by the judgment of the
Supreme Court of Montenegro Uvp.no.1924/18 of 17.12.2018, it is unclear on
what basis it was indisputably established by the defendant that the first instance
body gave clear reasons in favour of the fact that it did not possess the requested
information and that it was not competent for the submission it received.“ [18]

Decision of the Ministry of Transport and Maritime Affairs UP I number: 34/17-12-13/2 Podgorica, 07.03.2017

However, even a year later, the Agency did not issue a new decision.

The Ministry of Transport and Maritime Affairs replied that it could not provide us
with the information, because in that way it would violate the rules of the European
Bank for Reconstruction and Development (EBRD), from whose funds the works are
financed.

MANS filed an appeal in that case as well, and then a lawsuit due to the silence of the
administration, and the Agency finally made decision only when the hearing was
scheduled.
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In this case, the Agency accepted the appeal and concluded

[19] No. UP II 07-30-1368-2/17 of 03.12.2017
[20] Ibid.

“…bearing in mind that in this particular case it was only stated that the data is
considered confidential in accordance with the provisions of the agreement with
the creditor, the European Bank for Reconstruction and Development, without
submitting evidence to the Council of the Agency on determining the level of
secrecy in the manner and according to the precisely determined procedure, the
Council of the Agency assessed that the first instance body misapplied the
substantive law…” [19]

“As there was no decision on determining the level of secrecy in the specific case,
the Council of the Agency assessed that the first instance body could not refer to
the confidentiality of data when passing the disputed decision.” [20]

Excerpt from the decision of the Agency No. UP II 07-30-1368-2/17 of 03.12.2017

However, the Ministry never issued a new decision regarding our request.
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Many data on the state aid have remained far from the public eye, thanks to the
lack of action by the Agency, but also by the Administrative Court.  Concrete
examples show that this court did not take into consideration the allegations
from our lawsuits, and did not determine ex officio whether there were
conditions for the data to be hidden from the public.

1.3. State aid

Case Study 8: No information or justice

In this case, the Supreme Court found that neither the Administrative Court
nor the Agency took into consideration our arguments that the State Aid
Control Commission did not possess the information we requested. The
procedure lasts over five years, due to the lack of action of the Administrative
Court and the Agency.

In mid-2015, the State Aid
Control Commission stated that
it did not have documentation
regarding the approval of the
state aid for the company Vektra
Nord LLC Kolašin.

MANS filed an appeal against
such decision, and since the
Agency did not respond, we also
filed a lawsuit with the
Administrative Court due to the
silence of administration.

Three and a half years later, in
the eve of the court hearing, the
Agency rejected the appeal  [21]
and accepted the Commission's
position that they did not have
the requested information.
These allegations are also
accepted by the Administrative
Court, which rejected the
lawsuit. [22]

However, the Supreme Court
annulled  [23] such judgment of
the Administrative Court stating
that it had not taken into
consideration the evidence we
attached to the lawsuit that the
Commission must possess the
requested information.

[21] No. UPII 1792/15-1 of 24.12.2018
[22] U.no.8950/17 of 15.03.2019
[23] Uvp.no.793/19 of 20.06.2019

Excerpt from the judgment of the Supreme Court Uvp.no.793/19 of 20.06.2019
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Seven months later, the Administrative Court issued a new judgment  [24] annulling
the Agency's decision.

[24] U.no.3312/19 of 07.02.2020

Excerpt from the judgment of the Administrative Court U.no.3312/19 of 07.02.2020

Although the court obliged the Agency to issue a new decision, that institution
has not acted on the judgement even six months later.
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Case Study 9: Secret even when the deadlines expire

In this case, the Administrative Court found that the information was lawfully
withheld from the public, although the level of secrecy had expired two years
before the verdict.

The Ministry of Economy
declared secret the agreement
on business and technical
cooperation with Aluminium
Power Plant Podgorica JSC,
which was concluded with
"Montenegro Bonus" LLC
Cetinje, and on the basis of
which the Ministry in 2014 had
expenditures for subsidies in the
amount of € 5,330,000.

The Administrative Court
concluded that these data were
lawfully marked with the level of
secrecy –‘INTERNAL’ by a
decision from 2013, and then by
a decision from 2015. [25]

The law stipulates that the
secrecy of information marked
with this level of secrecy ceases
upon the expiration of a period
of two years  [26], while the
Administrative Court rendered
the disputed judgment at the
end of 2019, two years after the
expiration of the deadline.

[25] U.no. 1574/18 of 17.12.2019
[26] Law on Classified Information, Article 19a
[27] U.no. 1574/18 of 17.12.2019

Excerpt from the judgment of the Administrative Court
U.no. 1574/18 of 17.12.2019

“From the case fi le,  as well  as from
the reasoning of the disputed
decision,  it  is  determined that by the
decision number 01-431/7 from
09.07.2013, the defendant
determined the level  of secrecy
‘internal’  for the data contained in
the "Information on the situation in
the Aluminium Power Plant after the
opening of bankruptcy proceedings",
while according to the decision
number 01-1472/4 from
30.06.2015, the same level of
secrecy was maintained for the said
information.  In harm test number 01-
1056/2 from 30.05.2016, it  was
determined that disclosing of the
information contained in the
requested document would seriously
jeopardize the economic position of
Montenegro,  and this is  due to the
fact that two arbitration proceedings
were initiated against Montenegro,
one by CEAC Holdings Limited and
En+ Group limited (former owners of
the Aluminium Power Plant).”   [27]
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Most of the data on tenders are hidden from the public, from analyses based on
which decisions are made on the manner of valorisation of the state property,
through tender documentation, bids and contracts. This information was most
often declared a state secret, and in some cases, it was withheld for the
protection of intellectual property or business secrets.

Judicial practice is not uniform and is deteriorating, as courts are increasingly
failing to determine whether data is lawfully marked as secret, by either public
authorities or private companies. Such actions are supported by imprecise
provisions of the Law on Free Access to Information, as well as the fact that
courts accept that this right is further limited by other legal regulations.

Years-long duration of proceedings reduces the value of information, even when
it becomes available to the public, because decisions in these cases have already
been made, which prevents public participation. Competent institutions ignore
the judgements and do not respond at all or adopt exactly the same decisions,
because no efficient enforcement mechanism is prescribed.
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Judicial practice regarding access to information on valorisation models of
state property is not uniform.  While one judicial council believed that the use of
this data for preparation of the tender documentation is not a reason for them
to be withheld from the public, the other estimated that that it is precisely why
they should be  withheld from the public.  The final word was given by the
Supreme Court, which ruled that this information should not be disclosed.

Case studies show that the institutions mark the same data with different levels
of secrecy, although they imply meeting of different criteria - in one case, it is a
threat to the work of an authority, and security and interests of the state  in
another.  Despite this, the courts did not take into account the legality of these
acts, but accepted a change in the level of secrecy during the proceedings
without any explanation.

2.1. Analyses of valorisation models



[28] Up Number: 15/47,48,49,50,51,52,45,43,46.5 of 18 March, 2016
[29] U. number 2809/2015 of 23.02.2016
[30] UP-36/2-17 of 20 March, 2017
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The Council for Privatisation refused to disclose an analysis proposing the best model
for Buljarica's valorisation, claiming that the information was marked with the level of
secrecy ‘CONFIDENTIAL’. [28]

This decision was annulled by the Administrative Court because it did not state in what
way disclosing of data could cause harmful consequences:

"According to the court, the
defendant authority was obliged
to state in the reasoning of the
disputed decision in what way
the access to information could
have consequences for the
interests protected by the law,
i.e. it was obliged to determine
that the protected interest is
more prevailing than the
interest in access to
information." [29]

In the new decision, the Council
again denied access to information
on the same grounds. [30]

Excerpt from the decision of the Council for Privatisation
UP-36/2-17 of 20 March, 2017
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Case Studies 10 and 11:
Different judicial practice resolved by the institutional one

State authorities marked the same information on valorisation of the valuable
state property in Buljarica with different levels of secrecy in different periods of
time, thus discrediting the legal deadlines within which the secrecy of data must
cease.



[31]  U. no. 2294/17 of 14.02.2018
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“In the Court's view, the defendant authority was obliged to state in the
reasoning of the disputed decision in what way providing access to the requested
information could cause harmful consequences for the interests protected by the
law, i.e. it was obliged to determine that the protected interest is more prevailing
than the interest in access to information.  Harm test referred to by the
defendant in the disputed decision states as an argument for secrecy, inter alia,
that disclosing of the required documentation and the potential investor's bid
could cause serious harm to the state interest, jeopardize the implementation of
the entire tender procedure and affect an important part of the negotiation
procedure with the best bidder.  In addition, it is stated that both parties are
obliged to sign a Confidentiality Statement when purchasing the Tender
Documentation, which obliges them not to disclose the data that are subject of
the tender documentation, which is a standard in international practice.  This
especially since the tender documentation, in addition to the public call,
contains elements and parts that must be treated as confidential during the
procedure, and which can be known only to two parties (Tender Commission for
valorisation, and bidder), and whose possession or disclosing by third parties
would undermine  competitiveness of the Government of Montenegro during the
procedure itself,  and influence the negotiating position of the Government.

According to the Court, the reasoning of the disputed decision does not contain
reasons as to in what way disclosing of data would undermine the
competitiveness of the Government of Montenegro during the proceedings and
how it would affect the negotiating position of the Government.  Namely, the Law
on Free Access to Information, Article 14, gives an exhaustive list of limitations
that represent an exception to the rules relating to the right of access to
information.  The defendant's referring to the decision by which the data  of the
Council for Privatization and Capital Projects contained in the tender
documentation, and bids submitted following the public call to participate in the
international public call for valorisation of Buljarica, Municipalities Budva and
Bar, are marked with the level of secrecy ‘CONFIDENTIAL’, is not sufficient to
verify that access to the requested information should have been limited.  This is
because access to information is assessed on a case-by-case basis, and the
decision to which the defendant refers to does not contain reasons regarding the
specific harmful consequences that would arise if access to the requested
information were allowed, while the disputed decision, with regard to the
conclusion that the interest in not disclosing the requested information is more
important than the interest of the public in being informed about it,  does not
contain valid reasons.” [31]

The Council for Privatization ignored that judgement and did not issue a
new decision.

In the meantime, MANS asked the Secretariat-General of the Government to
publish the Analysis with the proposal of the best model of valorisation of the
Buljarica site.

Unlike the Council for Privatization, the Secretariat stated that the information
was marked with the level of secrecy ‘INTERNAL’.

2. TENDERS FOR SALE AND
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STATE PROPERTY

The Administrative Court annulled the second decision of the Council, again stating
that there was no reasoning of possible harmful consequences, specifically in what
way disclosing the information would undermine the competitiveness of the
Government of Montenegro and in what way it would affect its negotiating position:
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Rješenje Generalnog sekretarijata Vlade Crne Gore Broj: UP
66/5-15 od 17. juna 2015. Godine

The court annulled that decision and
stated that it:

“…it did not contain acceptable
arguments about the obstacles
that would cause harmful
consequences for the work of that
authority if the information
requested were available to the
public. According to the court,
"providing conditions for more
efficient work on publishing new
investment programmes based on
the implementation of tender
procedures and defining the
modalities of valorisation of
development resources" cannot be
related to the submitted request
and the public interest in knowing
about valorisation of a certain
part of the coastal zone.
Therefore, it could not be a basis
for rejecting the request under the
Law on Free Access to
Information.” [32]

However, the Secretariat denied
access to information with the
second decision as well, again stating
that it was marked with a level of
secrecy ‘INTERNAL’, but with a much
broader reasoning in which it
essentially states that this
information is secret because it
should be used in preparation of the
tender documentation:

“Since the data from the analysis should be used in preparation of tender
documentation and publication of tenders for the said site, it was assessed that
disclosing of these data could cause harmful consequences for the work of the
authority, i .e.  successful implementation of the tender procedure for Buljarica site.

Successful valorisation of the mentioned site through the tender procedure is
important for the successful economic policy of Montenegro bearing in mind the
expected economic effects depending on the realization of one of the analysed
models from the subject analysis through the appropriate investment programme
(payment of the rent, payment of the purchase price, increasing of employment,
settlement of due taxes and contributions, etc.),  which in this case is the basis for
determining the level of secrecy of the said analysis in accordance with Article 12
paragraph 1 of the Law on Classified Information”. [33]

[32] U. number 1867/16 of 11.04.2017
[33]  UP 66/19-5 of 2.06.2016

2. TENDERS FOR SALE AND
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Decision of the Secretariat-General of the Government of Montenegro
Number: UP 66/5-15 of 17 June 2015



36 Decision of the Secretariat-General of the Government of
Montenegro UP 66/19-5 of 2.06.2016
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In court proceedings, it turned out that
the level of secrecy had been changed to
‘CONFIDENTIAL’ in the meantime, but
the court only stated this without
explaining the change in the conditions
for marking data with a certain level of
secrecy.

Namely, the level ‘INTERNAL’ is
determined for data whose disclosure
would cause harmful consequences for
the work of an authority ,  while the level
‘CONFIDENTIAL’ is determined for data
whose disclosure would cause harmful
consequences for the security and
interests of Montenegro .  [34]

[34] Law on Classified Information, Article 12 Paragraphs 4 and 5
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[35] U. number 6993/17 of 11.09.2018
[36]  Uvp.no.2023/18 of 08.11.2018

“From the case file, it is determined that by the decision of the Secretariat for
Development Projects, number 01-35/6 from 20.06.2017, the level of secrecy
‘INTERNAL’ for the requested Analysis was changed to the level of secrecy
‘CONFIDENTIAL’, and harm test for disclosing of the subject analysis, number
01-35/7 of 20 June 2017, was conducted.
The Secretariat determined that disclosing this information to a third person
before the end of the tender procedure, in this particular case, would be a
threat to direct discrediting of this procedure, which would ultimately prevent
the achievement of statutory objectives and expected economic effects, i .e. it
would cause serious harm to the economic interests of the state, which are
based on the implementation and investment policies, as one of the key pillars
of economic development of the state. Starting from the role of the analysis in
the tender procedure, and its importance for the procedure of valorisation of
the site in question, and bearing in mind that the data contained in the tender
documentation are marked with the level of secrecy ‘CONFIDENTIAL’, it was
estimated that the analysis itself should be marked with the same level of
secrecy. According to this test, disclosing the data contained in the analysis to
third persons would create the possibility of causing adverse effects to the
tender procedure for valorisation of Buljarica, bearing in mind that these data
serve as a basis for successful implementation of the valorisation procedure,
and that economic interest in successful implementation of this procedure is of
greater importance than the public interest in knowing the requested
information until this procedure is completed, therefore, it is appropriate to
limit access to the requested information.

Based on the stated factual situation, as well as the reasons given in the
reasoning of the disputed decision which denied access to the requested
information, this court finds that the defendant authority acted in accordance
with the law when the disputed decision was issued, and that it provided clear
and complete reasons within it…” [35]

2. TENDERS FOR SALE AND
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The Administrative Court rejected our lawsuit and stated that the disclosure of data
could would cause harmful consequences for the tender procedure and economic
interests of the state:

While the court states that in 2017 it learned from the case file that the requested
document was marked with the level of secrecy ‘CONFIDENTIAL’, the Council's
response from the first example indicates that the institution marked the same
document with that level of secrecy back in 2015.

The time of marking the level of secrecy is of special importance, because the law
prescribes precise deadlines within which the information must become available to
the public. Simultaneous marking of the same document with different levels of
secrecy discredits legal deadlines and the right to access information.

The judgement of the Administrative Court was also confirmed by the Supreme
Court, which concluded that disclosing of these data could cause serious damage to
economic interests of the state.

“By the Decision of the Secretariat for Development Projects, no. 01-35/6
from 20.06.2017, the level of secrecy was changed from ‘internal’ to
‘confidential’,  and after the harm test was conducted, it was determined that
disclosing this information to a third person before the end of the tender
procedure would, in this case, threaten to directly discredit the procedure,
which would prevent the achievement of statutory objectives, as well as the
expected economic effects, i .e. it could cause serious harm to economic
interests of the state, which are based on the implementation of the
investment policy, as one of the key pillars of economic development of the
state." [36]
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2.2. Tender documentation and bids

2. TENDERS FOR SALE AND
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These studies show that tender documentation and bids of companies for
privatization or long-term lease of state property are not available to the
public. Initially, the courts declared this information public, but the Council for
Privatization changed its practice, followed by the Administrative and Supreme
Court, thus, that information is now far from the public eye.

Even when deciding in favour of transparency, the courts rendered judgments
only after years-long proceedings, which devalued the requested information
that was important for public participation in the privatization process. For
example, tender documentation for the privatization of part of the Port of Bar
was disclosed three years after the procedure was completed, while in the case
of Montecargo it was never disclosed, despite the court judgement.

The last study shows that institutional and judicial practice is deteriorating, and
that courts allow data to be classified, without determining whether it was
done in a lawful manner.

Such actions are supported by imprecise provisions of the Law on Free Access
to Information, as well as the fact that the courts accept that this right is
further limited by other regulations.

Case Study 12: Tender documentation is (not) public

The Council for Privatization
declared secret tender
documentation for the privatization
of the company Montecargo JSC
Podgorica, claiming that these data
were marked with the level of
secrecy ‘CONFIDENTIAL’.

Excerpt from the decision of the Council for Privatization
No: UP-32/2-17 Podgorica, 22 February 2017

The court found that tender
documentation must be available
to the public, but the Council for
Privatization does not comply with
court judgements, while the
enforcement procedure is
extremely slow, therefore, the
information remains confidential.
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The Administrative Court ruled that the tender documentation must be available to the public
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"This is due to the fact that the tender documentation represents pre-
established rules and conditions for the sale or lease of immovable and
movable property, as defined in Article 5 of the Regulation on the Sale and
Lease of State Property (“Official Gazette of Montenegro” no.44/10), and it is
not a bid whose data could be classified. The position of the defendant that
disclosing of tender documentation would jeopardize the privatization process
or purchase of shares of "Montecargo" JSC Podgorica is unclear, bearing in
mind that according to the mentioned regulations, tender documentation is
prepared on the basis of public call and represents a technique for
implementation of public bidding, which is made by the authorized body under
unique conditions for all bidders bearing in mind that it is a single procedure of
the shares purchase.

When making this decision, the Court took into consideration that for the data
contained in the tender documentation and bids submitted in the process of
privatization of the company and its property, a decision on determining the
level of secrecy of data ‘CONFIDENTIAL’ was issued, which included, among
others, "Montecargo" JSC Podgorica. However, mere reference of the defendant
to the said decision without clear reasons in relation to the reasons due to
which, according to the paragraph 2 of the enacting terms of the decision,
access to the requested information is denied, is not sufficient for the court to
accept the grounds for rejection of the request, while the reasons given in the
response to the lawsuit cannot substitute for the reasons that should have been
given in the disputed decision at the time of the decision-making. In addition,
the court notes that the attached harm test, to which the defendant refers,
does not address the requested information, since "Montenegro Airlines" and
not "Montecargo" Podgorica is stated in the test." [37]

[37] U.no 1509/2017 of 24.01.2018

Although the court passed the said
judgement at the beginning of
2018, the Council for Privatization
did not issue a new decision.
Therefore, in mid-2018, MANS
initiated a new proceeding before
the Administrative Court, but a new
judgment was passed two years
later, in mid-2020.

Excerpt from the judgment of the Administrative Court
U.no.3973/18 of 23.06.2020

At the end of June, the court gave a
deadline of 15 days for the Council
for Privatization to issue a new
decision, but even three months
later, that institution did not act
upon the judgment.
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The Council for Privatization declared secret the tender documentation for the sale of
30% of the shares of the Port of Bar, as well as the bid of the company OT Logistic S.A.
from Poland.

The Council concluded that it could not publish the tender documentation while the
privatization process was underway, as this could jeopardize the outcome of the
negotiations:

Case Study 13: Bidders determine what is secret in a bid

According to the interpretation of the courts, private companies can declare data
from their bids in public tenders secret, without checking the grounds for
withholding this information.

Although the Administrative Court ruled that the tender documentation must be
public, the Council for Privatization published these data only two years later.

“…it is stated that it was not possible to disclose the content of information from the
Tender Documentation when the privatization process is underway and when
negotiations on the conclusion of the Share Purchase Agreement are in the initial phase
because possible misinterpretation and disclosing of certain elements of documentation,
as well  as of incomplete information which is now subject of negotiations, could
potentially jeopardize the outcome of negotiations and the success of ongoing
privatization process.” [38]

The decision states that the Polish company marked the information from its bid as
confidential:

“In the process of resolving this request,  the Privatization and Capital Projects Council
stated that the Bid made by OT Logistics S.A. contains financial and commercial
information on the operations of OT Logistics S.A.,  which OT Logistics marked as
confidential with a special document submitted with the bid. In accordance with the
aforementioned, we are not able to disclose such information because we do not have
the consent of the Bidder due to the confidential nature of this information.” [39]

The Administrative Court found that the tender documentation must be available to
the public:

“According to the court,  in relation to this request,  the defendant authority should have
specified the facts and legal reasons for passing the disputed act.  This is due to the fact
that the tender documentation represents pre-determined rules and conditions for the
sale or lease of immovable and movable property as defined in Article 5 of the
Regulation on the Sale and Lease of State Property (Official Gazette of Montenegro, No.
44/10), and it is not a bid whose data could be classified. The position of the defendant
that disclosing of tender documentation would jeopardize the work of the collegial
body is unclear, bearing in mind that according to the mentioned regulations, tender
documentation is prepared on the basis of public call  and represents a technique for
implementation of public bidding, which, with unique conditions for all  bidders, is
composed by an authorized body. Therefore, it  is unclear in what way the tender
documentation submitted to all  bidders can be an information that would jeopardize
the success of the privatization process and the outcome of possible negotiations." [40]

[38] Privatisation Council, Number: UP-6/3-17 of 22 February 2017
[39]  Ibid.
[40] U. number 1480/2017 of 15.11.2017
[41]  Ibid.

However, at the same time, the court ruled that it could not assess the company's
interests in protecting its bid:

“The court cannot assess trade and economic interests of the bidder who wanted to
protect the data from its bid, which is why in that regard, the plaintiff 's request for
access to the requested information was properly rejected.” [41]
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This judgment was upheld by the Supreme
Court, which concluded that it was not
necessary to conduct a harm test in this
case:

“In such a state of affairs and the
aforementioned provision, the
Administrative Court finds that it is
not possible to assess trade and
economic interests of the bidder who
wanted to protect the data of its bid,
so in that part, the plaintiff 's
request for access to the requested
information was properly rejected.

The allegations of the submitted
request, which claim that a harm
test should have been conducted in
the specific case, is not relevant for
different decision. This is due to the
fact that in this particular case, the
bidder limited access to
information  by a special act in the
interest of protection of trade and
other economic interests from
disclosing of data related to the
protection of competition, as well as
business secrets related to
intellectual property rights.” [42]

Excerpt from the judgment of the Supreme Court
Uvp. no. 583/17 of 19.02.2018

Two years after that judgement of the
Administrative Court, after several
urgencies and reopening of court
proceedings, the Council for Privatization
finally responded and published the tender
documentation.

[42] Uvp. no. 583/17 of 19.02.2018

Excerpt from the decision of the Council for Privatization
Number: UP 6/13-17 of 23 January 2020
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This study shows that courts accept that tender documentation cannot be
public when it is marked with a level of secrecy, but they do not check the
lawfulness of that procedure. This example shows that the Council for
Privatization finds new arguments to make bids in tenders secret, which are
accepted by the courts.

The Council for Privatization declared secret the entire documentation in its
possession on tourist valorisation of the Military-Tourist Complex "Mediteran"
Žabljak, regarding which privatization negotiations were underway at the time of
submitting the request.

That institution marked all data from the tender documentation and bids for long-
term lease of tourist sites with a level of secrecy ‘INTERNAL’.

“Deciding upon the request from the enacting terms of the Decision, the
Council for Privatization and Capital Projects stated that documentation
also consists of the tender documentation and the bid for the said tender.

It is further stated that on 14 June 2017, pursuant to Article 2 of the
Decision on the scope of work and the structure of the Privatization and
Capital Projects Council, pursuant to Article 12 paragraph 4 of the Law on
Classified Information, after the test No. 01-171, the Council for
Privatization and Capital Projects passed the Decision No. 01-172, which
declared secret the data contained in the tender documentation and bids
submitted under the public call for long-term lease of sites issued by the
Tender Commission for Valorisation of Tourist Sites, and determined the
level of secrecy ‘INTERNAL’. [43]

[43]  Number: UP- 28/6-18 of 31 December 2018
[44] Ibid.
[45] Case Study 13: Bidders determine what is secret in the bid

Case Study 14: When they make an effort, everything is a secret

The Council vaguely concludes that disclosing of these data could cause harm to
economic interests of the state, without any concrete arguments:

“Disclosing of data obtained during the tender procedure can cause serious
harm to economic interests of the state, which are based on the
implementation of investment policy, as one of the key pillars of economic
development of the state. In this case, the impact of the planned projects of
tourist valorisation of priority locations on the overall economic
development of the state should be especially taken into account.” [44]

In this case as well, the Council states that it cannot disclose the data from the bid
because the bidder requested it, and then quotes the Supreme Court ruling from the
previous study  [45], according to which the bidder's statement is a sufficient basis to
declare the data secret.

In addition, in this decision, the Council cites the Law on Foreign Trade and concludes
that by publishing the data from the bid, "the character of the bidder's business secret
would change":
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[46] Ibid.
[47]  U.no. 308/2019 of 28.04.2020
[48] Law on Free Access to Information, Article 44, paragraph 2
[49]  U.no. 308/2019 of 28.04.2020
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“Article 8 of the Law on Foreign Trade stipulates that any information which is by
nature confidential,  or which is provided on a confidential basis by parties to any
procedure administered under this Law shall,  if  good cause is shown, be treated
as such. Paragraph 2 of the same article stipulates that information which is by
nature confidential,  referred to in paragraph 1 of this Article, shall include
information whose disclosure would be of significant competitive advantage to a
competitor or would have a significantly adverse effect upon a party supplying
the information or upon a party from whom the information has been acquired.
The authority administering the proceedings or its officials shall not reveal any
information received pursuant to this Law and any implementing regulation
thereof for which confidential treatment has been requested by its supplier,
without specific permission from the supplier. From the aforementioned, it is
clear that the Council for Privatization and Capital Projects has no right to
disclose information from the bid to third parties, as this would change the
character of the bidder's trade secret.” [46]

Such explanation was accepted by the Administrative Court, and it found that the data
in the tender documentation were marked with a level of secrecy, without assessing
whether it had been done in a lawful manner:

“It is also stated that the defendant authority, after conducting harm test no.
01-171, issued decision no. 01.172 on 14.06.2017, by which the data
contained in the Tender documentation and bids submitted under the public
call for long-term lease of sites announced by the Tender Commission for
valorisation of tourist sites were marked classified, and the level of secrecy
‘INTERNAL’ was determined. [47]

Namely, the Law on Free Access to Information prescribes that the court may assess
the lawfulness of the law governing the confidentiality of data, but not that this is its
explicit obligation:

“The court shall have the right to assess whether a public authority body
properly marked the data contained in the information requested by a
degree of secrecy  in accordance with the law governing the confidentiality of
data”. [48]

In this case, the Administrative Court practically copied the reasoning of the Council
related to the Law on Foreign Trade and determined that the data from the bid were
classified:

“Furthermore, by the provision of Article 8, paragraph 1 of the Law on Foreign Trade
("Official Gazette of Montenegro", No. 28/04 and 37/07 and "Official Gazette of
Montenegro", No. 73/10, 1/14, 14 / 14 and 57/14), it is prescribed that any
information which is by nature confidential,  or which is provided on a confidential
basis by parties to any procedure administered under this Law shall,  if  good cause is
shown, be treated as such, while paragraph 2 stipulates that information which is by
nature confidential referred to in paragraph 1 of this Article shall include
information whose disclosure would be of significant competitive advantage to a
competitor or would have a significantly adverse effect upon a party supplying the
information or upon a party from whom the information has been acquired.
Paragraph 3 stipulates that the authority administering the proceedings or its
officials shall not reveal any information received pursuant to this Law and any
implementing regulation thereof for which confidential treatment has been requested
by its supplier, without specific permission from the supplier.

Namely, as it is indisputably established that the data in question are classified, that
the statement of the Consortium "Kolašin 1600" from 14.03.2017 marked the data
confidential and that they cannot be disclosed to persons who are not authorized to
evaluate the data contained in the Bid, this Court finds that the defendant authority
properly rejected the plaintiff 's request for access to information." [49]
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Excerpt from the judgment of the Administrative Court U.no. 308/2019 of 28.04.2020

The Supreme Court confirmed the position of the Administrative Court, also referring
to the Law on Foreign Trade. However, in its judgment, the Supreme Court did not
comment on the data from the tender documentation marked ‘INTERNAL’.
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Judgment of the Supreme Court Uvp.no.396/20 of 03.09.2020
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2.3. Contracts
Institutions did not respond to requests for information, did not comply with
court judgements, or they ignored court instructions in order to conceal
important agreements on concession and lease of the state property from the
public.

Decision of the Ministry of Economy No: 004-09/2017-2 of 15.03.2017

At the end of January 2017, we asked the Ministry of Economy to submit a concession
agreement for the production of hydrocarbons in Montenegro’s undersea world, along
with accompanying annexes concluded with Energean Oil & Gas, as well as the entire
documentation submitted by the company before conclusion of the contract.

The Ministry did not respond to our request, so we filed a complaint with the Agency
due to the silence of administration.

In the meantime, two months after the request was submitted, the Ministry submitted a
response in which it declared the data from the bid of that company classified because
they represent intellectual property. However, the Ministry did not make a decision on
the request related to the concluded contract at all.

Case Study 15:
Avoiding response as a method of withholding information

This study shows that the Ministry of Economy has been avoiding to make a
decision on our request for over three years, while the Agency significantly
contributed to the slowness of the proceedings by making decisions with a delay
of several months in relation to the Council's decisions.
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In April 2017, MANS filed an appeal disputing such decision, however, a year later, the
Agency decided to reject the appeal, after we initiated court proceedings due to the
silence of administration. It is interesting that the decision of the Agency states that
the ruling in that case was made by the Council in May 2017, while the decision itself
was made in March 2018.

Excerpt from the Decision of the Agency
No. UP II 07-30-1411-2/17 of 19.03.2018

In the decision, the Agency does not
address the part of the request related
to the concluded contract, but only
repeats the arguments of the Ministry
that the submitted offer should be
classified.

The Court annulled the Agency's
decision, concluding that it was not
clearly explained in what way disclosing
of the requested information would
jeopardize the protected interests,
especially bearing in mind what is
considered intellectual property rights:

“However, such reasoning is contrary to the provision of Article 203 of the Law on
General Administrative Procedure ("Official Gazette of Montenegro", No. 60103
and "Official Gazette of Montenegro", No. 32111), because from the reasons stated
in the reasoning it cannot be concluded that the subject matter was resolved in a
proper manner. The very allegation that this is information related to the protection
of intellectual property rights is general,  without referring to the provision of Article
14 of the Law on Free Access to Information, so it cannot be concluded which
protected interest is in question, because when it comes to submitting copies of the
concession agreement and other supporting documents which were requested, it is
not clearly explained by the administrative authorities in wat way disclosing the
content of the requested contracts would jeopardize the interests and intellectual
property of the company that produced hydrocarbons in Montenegro’s undersea
world. It is even less clear on the basis of what the administrative authorities claim
that this is an intellectual property right, especially since, in terms of the Law on the
Application of Regulations governing the protection of intellectual property rights,
intellectual property rights are copyright and related rights, trademark, geographic
origin indication, design, patent, small patent and integrated circuit topology, all  of
which makes the disputed decision unclear and incomprehensible. In this regard,
and in terms of Article 203 paragraph 2 of the Law on General Administrative
Procedure, in connection with Article 30 paragraph 2 of the Law on Free Access to
Information, the first instance i.e. defendant authority was obliged to provide valid
reasons for denying access to the requested information. If there were grounds to
limit access to information, administrative authorities were obliged, in accordance
with Article 16 of the Law on Free Access to Information, to conduct a harm test,
and if the requested information contained data subject to limitation, there was a
possibility to apply Article 24 of the said law.” [50]
 

[50]  U. number 5118/17 of 28.06.2018 47
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Following the court judgement, the
Agency did not issue a new decision
on our appeal, thus, we initiated a
new proceedings before the court.
Only in February 2019, it issued a
new decision annulling the act of the
Ministry of Economy, two years after
it was passed.

From that decision as well, it can be
seen that the Agency Council made a
decision six months before the
decision itself was made.

Excerpt from the decision of the Agency
No. UP II 07-30-1411-3/17 of 15.02.2019

The Ministry of Economy has not issued a new decision even a year after the
Agency's decision.

Case Study 16: Secret real estate lease

This study shows that, despite court judgements, the competent Ministry
persistently declares the data on the lease of real estate secret, without stating why
the disclosure of this information could cause harmful consequences.

The Ministry of Agriculture and Rural Development rejected as unfounded our request to
disclose offers, reports of the commission for evaluation and ranking, as well as real estate
lease agreements at the location of cadastral municipality Šas, the Municipality of Ulcinj.

The Ministry stated that the information in question was classified, without giving further
explanation, and without stating the level of secrecy:
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“Bearing in mind that the said request refers to the information marked as
classified by the Decision of the Commission for valorisation of the state-owned
agricultural land of the Government of Montenegro dated 04.12.2017, i.e. that
it is information-data for which there is an obligation to keep secret in terms of
the Law on Classified Information, that ministry finds that the party's request
should be rejected as unfounded in its entirety.” [51]
 

[51]  Number: UP-I-460-205/17-2 of 22.01.2018
[52]  U. number 833/18 of 12.06.2019

A year and a half later, the Administrative Court annulled that decision because its
reasoning did not state what would be the harm from disclosing of data:

“…Namely, the reasoning of the
decision does not state why disclosing
of the stated data could cause harmful
consequences.

When making this decision, the Court
had in mind that decision on
determining the level of secrecy
‘INTERNAL’ was adopted for the
requested data, copies of all bids with
supporting documents submitted on
the basis of a public invitation to
participate in the tender for property
leasing at cadastral municipality Šas,
Municipality of Ulcinj, regarding the
valorisation of agricultural land in
state property; copy of the Report of
the commission for valorisation of
agricultural land for evaluation and
ranking of bids based on the public
invitation to participate in the tender
for leasing real estate at cadastral
municipality Šas, Municipality of
Ulcinj, and a copy of the Contract
concluded with the most favourable
bidder. However, mere referring of the
defendant to the said decision without
clear reasons given in relation to the
reasons for rejecting to disclose the
requested information is not sufficient
for the court to accept the grounds for
rejecting the request.” [52]

Excerpt from the judgment of the Administrative Court
U. number 833/18 of 12.06.2019

In the repeated proceeding, the Ministry states that the requested data were marked
with a level of secrecy ‘INTERNAL’, but still does not explain what harm could occur from
disclosing of data to which the court pointed out, but only states that they exist:
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“From the Decision on secrecy of data of
the Commission for valorisation of
agricultural land in state ownership of
the Government of Montenegro no. 022-
103/17-2 dated 4 December 2017, it is
determined that in accordance with the
Law on Classified Information, this
commission marked secret the data from
the Report on the results of the tender for
leasing real estate at the location "Šas",
the Municipality of Ulcinj, with a
proposal of the Lease Agreement, i.e. that
all documents that are an integral part of
the report (all bids together with all
supporting documents submitted upon
public call to participate in the tender for
leasing for the location "Šas") were
marked secret by the Commission.
Furthermore, the Decision states that the
Report on the results of the tender for
leasing real estate at the location "Šas" in
the Municipality of Ulcinj, along with the
accompanying documentation, contains
information that is confidential to all
participants in this procedure from which
the public is excluded, and that in
accordance with the rules on conducting
a tender procedure the level of secrecy
‘internal’ was determined, as well as that
the commission conducted a harm test.

According to the findings of the first
instance body, the case file unequivocally
established, as shown by the evidence,
that for the requested information there
is an obligation to maintain secrecy under
the Decision of the Commission for
valorisation of agricultural land, owned
by the Government of Montenegro no.
022-103/17-2 of 04.12.2017 in
accordance with the law governing the
field of classified information, and that
the decision on the confidentiality of
information states that the disclosure of
this information could cause harmful
consequences recognized by the
competent commission, for which the
commission assessed that they are
confidential for all participants in this
procedure from which the public is
excluded, and which is the basis for
determining the level of secrecy. Thus, the
provisions of the Law on Free Access to
Information do not apply to this type of
information.” [53] 

[53]  Number: UP-I-460-205/17-11 of 04 September 2019

Excerpt from the decision of the Ministry of Agriculture and Rural Development
Number: UP-I-460-205/17 -11 of 04 September 2019

The court proceeding in this case is
ongoing.
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Many data on operations of the state-owned companies and funds are not
available to the public, largely due to unlawful acting of the Agency.

This institution allowed the years-long silence of the administration, as the most
common manner in which the state-owned companies avoided disclosing data.
The agency did not decide on appeals, or comply with court judgements.

Practice of the state-owned companies to declare many data secret was also
supported by the Agency. Such decisions were annulled by the courts, but after
that, either the Agency or the companies remained silent.

State-owned companies often claimed that they did not have numerous
information about their business, and the Agency accepted this without taking
into consideration the evidence showing the contrary. In those cases as well, the
courts annulled the decisions of the Agency, which ignored those judgements.

51

The most common strategy of the state-owned companies is to ignore the
submitted requests and not comply with the court judgments. Such actions are
enabled and further complicated by the lack of action of the Agency, which does
not make decisions on appeals for years, and does not comply with the court
judgments.

The Law on Free Access to Information prescribes short deadlines for deciding
on requests and appeals, stating that court proceedings on a lawsuit are urgent.
In practice, however, disputes last for years, with no guarantee that the data
will indeed be available to the public, even when the courts determine that it is
in the public interest.

3.1. Silence as a strategy for withholding data
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[54] No. UPII 07-30-2864-2/16 of 28.02.2018
[55] Ibid
[56] U. number 1976/2018 of 21.06.2019

Data on spending of the state-owned companies are not available to the public,
not only because of their unlawful acting, but also because of the lack of action
of the Agency, which does not comply with the court judgements.
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Montenegro Airlines refused to provide
us with data on its spending, claiming
that it is not subject to the law because
it is not financed from the budget, but
from its own funds.

In October 2016, we filed an appeal
with the Agency, but since there was no
decision, we also initiated a lawsuit. In
March 2017, the court ordered the
Agency to decide on our appeal, but it
did so only a year later, in February
2018. [54]

The agency rejected the appeal and
stated that it was clear that
Montenegro Airlines did not have the
requested information, i.e. analytical
cards. [55]

We filed a lawsuit against such decision
of the Agency, and in June 2019, the
court annulled the decision because the
Agency did not address the allegations
of Montenegro Airlines that they were
not subject to the law:

“Therefore, when making the
disputed decision, the defendant did
not take into consideration while
rejecting the plaintiff 's request that
the first instance body was not a
public authority, but in the opinion
of the court, it gave quite opposite
and unclear reasons that the first
instance body, by concluding that it
was the first instance body, acted
correctly and gave clear reasons
that it did not have the  requested
information.“ [56]

Even a year later, despite the urgencies, the Agency did not act upon the court
judgement and issued a new decision, thus, MANS initiated a new proceeding before
the court, asking it to decide on the appeal instead of the Agency.

In the meantime, it was indisputably established that Montenegro Airlines was subject
to the Law, because the company is majority state-owned, but the Agency's actions
have not changed, so this institution is still the biggest obstacle to effective
implementation of the Law.

Decision of Montenegro Airlines no.13390 of 21.09.2016

Case studies 17 and 18:  Costs and consultants of Montenegro Airlines
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[57] 4826 of 13.09.2018
[58] No. UP II 07-30-3614-2/18 Podgorica, 19.03.2019 53

MANS asked the company for contracts and annexes with consultants that were
concluded from 2010 to mid-2018, but this information was declared secret with the
explanation that the contracts contain a confidentiality clause, thus, their disclosing
would cause harm:

„Acting on the applicant's request,
the authority found that the
requested information contained
confidentiality clauses. Pursuant to
Article 16, paragraph 1 of the Law
on Free Access to Information, the
authority conducted a harm test in
order to determine the potential
harm that could result from
disclosing of the information in
question, and determined that
disclosure of the information would
cause harmful consequences for
both parties. This is bearing in mind
that the disclosure of information
marked in the contract as
confidential could significantly
disrupt the business relations of the
contracting parties and harm the
economic interests of the national
airlines company. Disclosure of the
requested information would cause
harmful consequences for the
interest of Montenegro Airlines,
which is more important than the
public interest to be familiar with
the content of the contracts in
question, for which reason there is
no prevailing public interest
prescribed by Article 17 of the Law
on Free Access to Information.” [57]

We filed a complaint with the Agency, which did not act on it, and then initiated court
proceedings. In March 2019, the Agency issued a decision and rejected the appeal with
the conclusion:

“Disclosure of the requested information would cause harmful consequences for
the interest of Montenegro Airlines, which is more important than the public
interest to be familiar with the content of the contracts in question…“ [58]

Decision of Montenegro Airlines no. 4826 of 13.09.2018
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The court informed us about that decision of the Agency, thus, MANS expanded the
lawsuit. A year later, the court annulled the Agency's decision and concluded that a
mere reference to the provisions of the contract was not sufficient to deny access to
information of public interest:

“In addition to the aforementioned, given the content of the cited regulations,
simply referring to the provisions of the contract that contain a confidentiality
clause, which are not even properly cited in the disputed decision, is not
sufficient to deny the request for access to information for which, according to
the Court, there is a public interest.

Therefore, starting from the cited legal provisions, the decision of the first
instance and the defendant body does not contain a detailed explanation of the
reasons why access to the requested information is not allowed, but only states
that disclosure of the requested information would cause harmful consequences
for Montenegro Airlines, which is more important than the public interest to be
familiar with the content of the contracts in question, without stating the facts
and its connection with the application of substantive regulation, which is
contrary to the provisions of Article 30 paragraph 3 of the Law on Free Access
to Information, which stipulates that the decision on denying the access to
information shall contain a detailed explanation of the reasons why access to
the requested information is not allowed.” [59]

Even half a year later, the Agency did not comply with the court judgement.

[59] U. number 8739/2018 of 12.03.2020
[60] 05-17003-6035/1 of 14 October 2016

Case Studies 19 and 20:
Secret loans of the Investment and Development Fund

On various grounds, the Investment and development Ford conceals data on
loans it gives to private companies. Despite the Agency's decisions and
judgments in favour of transparency, these data are still not available to the
public due to the silence of the administration, but also due to long and
complicated procedures that have been aggravated by amendments to the law.

Loan agreement of the Investment and Development Fund has been secret four
years since the request was submitted, thanks to the silence of the
administration and non-compliance with court judgements.

The Investment and Development Fund (IDF) declared the loan agreement with the
company Top dizajn secret, explaining that this would jeopardize market competition,
as well as that disclosing would cause "harmful consequences for the commercial and
other economic interests of the contracting parties”. [60]

In October 2016, MANS filed a complaint with the Agency, followed by a lawsuit due to
the silence of administration. In March 2017, the court ordered the Agency to act on
our appeal.

However, the Agency did not decide within the deadline stated in the judgement, or
after our urgencies, so in May 2018, we submitted a request to the court to issue an
act.

The Court did so two years later, in June 2020, so it accepted the appeal and annulled
the decision of the Investment and Development Fund:
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[61] U. number 3690/18 of 23.06.2020
[62] 0102-2387/2 of 19.06.2014
[63] 6446/14 of 30.09.2014 55

“The statement from the
decision, that disclosing the
requested information would
jeopardize the competitiveness
on the market, and bringing it in
connection with intellectual
property rights, is completely
unclear, especially since the
subject of the request was access
to information related to the
loan agreement of the company
"Top dizajn" LLC Podgorica,
which is why the appeal had to
be accepted, the decision of the
first instance body annulled, and
the case returned for a new
proceeding and decision.” [61]

After the judgement, the Investment
and Development Fund did not issue
a new decision.

This case proves that the
amendments to the Law on Free
Access to Information, which
abolished the adjudication on the
merits of the Agency, further
slowed down and complicated
access to the data that should be
available to the public.

In mid-2014, IDF declared several
loan agreements secret, explaining
that they were business and banking
secrets. [62]

“Article 13 of the Law on Free Access to Information stipulates that a public
authority body shall enable a natural and legal person seeking access to information
to access the information or the part thereof in its possession, except in the cases
specified by this Law. The significance of this provision is that it excludes the
possibility of prescribing limitations on access to information by other laws and
general acts, i .e.  if  such limitations are prescribed, or are prescribed in the future,
they will  not be applicable upon the entry into force of this law. The reference of the
first instance body to the Law on Banks cannot limit access to the requested
information, and therefore, the allegations that the Law on Banks derogates from
the application of the Law on Free Access to Information are unacceptable…

Please note the fact that an information that falls into the category of business
secrets does not mean that access to the said information is prohibited. The first
instance body was obliged to apply Article 16 of the Law on Free Access to
Information and conduct a harm test and state what harmful consequences would
result from submitting the requested information in a particular case, based on
which it could be concluded that the first instance body's allegations are justified.
Namely, even when the requested act contains information to which the access is
denied, the first instance body was obliged to provide access to information in
accordance with Article 14, paragraph 1 after deleting the part of the information to
which access is limited…” [63]

Excerpt from the judgment of the Administrative Court
U. number 3690/18 of 23.06.2020

The agency upheld the appeal and annulled IDF's decision, stating that access to
information could not be limited by other laws, and that even if the information was a
trade secret, which must be preceded by a harm test, some of the data could be
disclosed after deletion:
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[64] 07-43-8403-1/16 of 28.12.2016
[65] U. number 320/2017 of 22.11.2017
[66] Ibid. 
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Since IDF did not issue a new decision, we addressed the Agency again, which
requested information from the Fund and inspected the requested loan agreements,
and then adjudicated on the merits to grant us access to the information. [64]

However, IDF filed a lawsuit against such decision of the Agency, and the
Administrative Court confirmed that the first instance bodies have the right to
conduct proceedings against decisions of the Agency:

“Every natural or legal person to whom an obligation of the disputed
administrative or other individual administrative act has been determined by
the dispositive, as well as the first instance body if its obligations have been
determined by a second instance decision, have an active legitimacy to
initiate an administrative dispute. Since the disputed decision established
the obligation of the first instance body to provide the applicant with a copy
of the requested information, in this case, in the opinion of the Court, the
first instance body has active legitimacy to initiate an administrative dispute
in terms of Article 10 paragraph 2 of the Law on Administrative Dispute
("Official Gazette of Montenegro", no. 54/16).” [65]

The court annulled the decision of the Agency for procedural reasons - because it
obliged the Fund to submit information, but did not make a decision on the submitted
request and submitted the data that it itself already had in its possession:

“Adjudication on the merits implies
the termination of the proceedings,
which in this particular case has not
been done. The defendant obliged
the Investment and Development
Fund of Montenegro JSC to submit
the requested information, but thus
did not finally resolve the
administrative matter in question,
although the provision of Article 40
paragraph 1 item 1 of the Law on
Free Access to Information stipulates
that the second instance body shall
have the right to require for a public
authority body to provide the
complete information or part of the
information requested, as well as
other information and data needed
for decision-making. Thus, in the
opinion of the Court, in accordance
with the provisions of Article 238 of
the Law on General Administrative
Procedure, the defendant could have
nullified the first instance decision
and replace it with its decision, i .e.
provided the applicant with the
requested information. As the
defendant referred to the regulation
it did not apply, it committed a
violation of a rule which could have
affected the resolution of this
administrative matter…” [66]

In the meantime, the Law on Free Access to Information was amended and the
obligation of the Agency to adjudicate on the merits was abolished. Over two years
since the court ruling, after a series of urgencies, the Agency finally issued a new
decision annulling the decision of IDF and submitting the case to it for decision. [67]

Although the Agency's decision was made in February this year, IDF is yet to act on it.
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Back in early 2015, MANS asked the state-owned company, Montenegro Bonus, to
disclose data on the price of electricity it sells to a private company, Aluminium Plant
Podgorica.

Montenegro Bonus did not respond to our request, so we filed an appeal with the
Agency, but that institution did not adopt a decision either, thus, we initiated an
administrative dispute.

In May 2018, Montenegro Bonus finally responded to our request, three years after
submission, so we withdrew the lawsuit.

The company refused to disclose the requested information, claiming that it was
marked with a level of secrecy 'CONFIDENTIAL'. They conclude that disclosing the
data would jeopardize the economic policy of the state, as there is a public interest
for Aluminium Plant Podgorica, as a bankrupt company, to continue operating, as well
as because arbitration proceedings are underway:

“Montenegro Bonus issued a decision No. 658 of 09.07.2013, which
determined the level of secrecy ‘CONFIDENTIAL’ for information on the price
of electricity for the period from July 19, 2014 to the next two years,
concluded with Montenegro Bonus and the Ministry of Economy.

Considering the reasons that led to determining the level of secrecy of
information, and after conducted harm test, it was found that there was still
a general interest for KAP to continue operating during bankruptcy due to
continuity of production, better protection and preservation of property,
decay and reduction of its value, achieving economic goals, and securing a
better market position for KAP in bankruptcy.

Bearing in mind that the arbitration proceedings against the Government of
Montenegro concerning investments in KAP Podgorica have not yet been
completed, according to Montenegro Bonus, providing access to information
could seriously harm the economic interests of Montenegro.” [68]

[68] Number: 01-439 of 30.04.2018

Case Study 21: 
Electricity price for Aluminium Plant Podgorica (KAP)

After years of ignoring requests for information, Montenegro Bonus unlawfully
declared the data on the sale of electricity to Aluminium Plant Podgorica
secret, and even after the court judgement, it again resorted to the silence of
the administration.
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Decision of Montenegro Bonus Number: 01-439 of 30.04.2018

The Administrative Court annulled the decision of Montenegro Bonus because the
decision determining the level of secrecy of the requested information does not have a
reasoning, deadlines or events that terminate the secrecy, as well as an assessment of
the consequences of disclosing the information:

“Examining the said decision, in accordance with the provision of Article 44
paragraph 2 of the Law on Free Access to Information, the Court found that it was
not explained as prescribed by the provision of Article 10 paragraph 2 of the Law
on Classified Information. Namely, bearing in mind the provision of Article 12,
paragraph 4 of the Law on Classified Information, the reasoning of that decision
lacks detailed explanation on how the disclosure of the requested data would
cause harmful consequences for the security and interests of Montenegro. In
addition, the decision on determining the level of data secrecy did not, in
accordance with the provisions of Article 18, paragraph 1 of the Law on Classified
Information, determine the manner of termination of secrecy, by determining the
date of termination of secrecy within the deadlines referred to in Article 19a of
that law, as well as by determining the event by which the secrecy of the data
ceases. Also, bearing in mind that when making a decision on data secrecy, the
defendant was obliged to assess the harmful consequences that could occur if
certain information were available to the public, in the court's opinion, this means
that when deciding on access to information it was not necessary to conduct a
special harm test, as was done in this situation”. [69]
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Decision of Montenegro Bonus on determining the level of data secrecy
01-658 of 09.07.2013

Although the judgement was passed in February this year, Montenegro Bonus has
not adopted a new decision even six months later.
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“… in the opinion of the court, the
act of the first instance body
does not contain a detailed
explanation of the reasons why
access to the requested
information is not allowed…” [71]

“…the first instance body does
not provide reasons why it
considers that the request
submitted during the validity of
the Law on Free Access to
Information cannot be applied to
information dating from the
period before its adoption.“ [72]

[70] 2615 of 11.07.2016
[71] U.no. 4511/18 of 16.07.2020
[72] Ibid.

The Port of Bar refused to publish long-term lease agreements in the free zone
"either because they refer to the period before the application of the current Law on
Free Access to Information or, if that is not the case, due to protection of competition
and business secret”. [70]

Case Study 22: Lease agreements in the free zone of the Port of Bar

After four years of persistent silence by the Agency, the court finally annulled
the decision of the Port of Bar, which declared secret all long-term lease
agreements concluded with private companies operating in the free zone, but
that company did not comply with the court judgement.

Decision of the Port of Bar 2615 of 11.07.2016

MANS filed a complaint with the
Agency, which did not respond, so we
initiated a lawsuit as well. The court
ordered it to decide on the appeal, but
it did not act on the judgement.
Finally, in July 2020, the court upheld
the appeal and annulled the decision
of the Port of Bar, four years after it
was rendered.

The Port of Bar did not comply with
the judgement and did not issue a
new decision.
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State-owned companies often declared data of public interest a business secret
or intellectual property, while in some cases, they limited access to information
due to the privacy protection.

Such practice was also supported by the Agency, which rejected our appeals,
usually with a long delay, which further prolonged proceedings.

The courts annulled such decisions of the Agency and confirmed that the
information was unlawfully declared secret, but it is still not available to the
public.

3.2. Secrets and privacy

Case Study 23:
Audit report of the Electric Power Company – business secret

Electric Power Company declared its audit report secret, and such decision was
confirmed by the Agency, thus, two years later, the court stated that this
information could not be declared a business secret.

MANS requested from the Electric Power Company of Montenegro (EPCG) all reports
submitted to that company by the Deloitte MVP OAD Consortium regarding the
contract for providing of legal and financial services.

EPCG declared the data secret, concluded that their disclosure could cause harmful
consequences, and that there is no public interest in disclosing this information. [73]

The Agency rejected our appeal and concluded that the requested information was a
business secret:

[73] 6209/3 of 21.03.2018
[74] No. UPII 07-30-2722-2/1S of 08.08.2018
[75] U. number 5843/18 of 19.05.2020

“Bearing in mind all the above, as well as the fact that the documentation
required by the request is a document of a company which, according to the
Law on Free Access to Information, is a business secret and does not
contain data for which, in terms of Article 17 paragraph 1 of the Law on
Free Access to Information, there is a prevailing interest in disclosing the
requested information.” [74]

Two years later, the Administrative Court annulled the Agency's decision and
concluded that this information could not be secret, as these were audit reports
published online:

“In this administrative matter, it is disputable whether the requested
information can be considered a business secret in the sense of the
mentioned provision of Article 14 of the Law on Free Access to Information,
if we keep in mind that the provision of Article 32 paragraph 1 of the Law
on Audit (''Official Gazette of Montenegro”, No. 1/17 of January 9, 2017),
stipulates that legal entities are obliged to submit a report on the auditor's
opinion on financial statements to the tax authority, and to publish them
on its website according to paragraph 2 of the same article. In the opinion
of the court, the requested information cannot be a business secret, given
that in accordance with the aforementioned provision of the Law, it is
published on the website of the Tax Administration.” [75]

In this case, too, the Agency did not issue a new decision after the court judgement.



3. STATE FUNDS AND COMPANIES

62

Case Study 24: Value of assets of the state-owned company -
intellectual property of the auditor

Data on the value of EPCG's assets were declared secret because they
represent the auditor's intellectual property, and despite the court judgement,
only a small part of the data was disclosed five years later.

On January 1, 2010, Energy Regulatory Agency refused to publish the report on the
value of assets, equipment and facilities, which was submitted to it by Electric Power
Company of Montenegro, because that state company represents intellectual
property of the auditor.

[76] Number: 15/2487-9 of 05.10.2015
[77] 2242/17 of 25.12.2017
[78] UPII 2353/15-2 of 05.03.2020

“Electric Power Company of Montenegro JSC Nikšić  submitted a Response to the
Request of the Agency, number 15/24878 dated 2 October 2015, in which it is
stated that EPCG does not have the consent of KPMG to make the subject
information available to the applicant - NGO Network for Affirmation of NGO
Sector (MANS). KPMG's Response was attached to the said letter, stating that
the requested Report represents the intellectual property of KPMG and that
they do not agree that the report be submitted to the NGO Network for
Affirmation of NGO Sector.“ [76]

The Agency rejected our appeal, fully accepting that the requested data constituted
intellectual property. The Court annulled such decision of the Agency and concluded
that there was no explanation as to how the intellectual property would be
jeopardised, and what that right implied in this particular case:

“Mere statement that this is information related to the protection of intellectual
property rights is general, with no referring to the provision of Article 14 of the
Law on Free Access to Information, so it cannot be concluded what is the
protected interest, because the administrative authorities did not clearly
explain regarding the report on the value of property, equipment and facilities of
the company, majority owned by the state, that enabling the access to the said
report, which was the subject of the request, would jeopardize the interests or
intellectual property of the company that assessed the property, facilities and
equipment of EPCG JSC, and even less what the intellectual property rights are,
which makes the disputed decision unclear and incomprehensible. This is
especially since intellectual property rights are copyright and related rights,
trademark, geographic origin indication, design, patent, small patent and
integrated circuit topology, and in that regard, in terms of Article 203
paragraph 2 of the Law on General Administrative Procedure regarding Article
30 paragraph 2 of the Law on Free Access to Information, the first instance i.e.
defendant body was obliged to provide valid reasons for denying access to the
requested information.” [77]

For three years, the Agency did not issue a new decision, so we initiated a new
proceeding before the court. Finally, in March 2020, the Agency annulled the decision
denying us access to the data. [78]

After that, Energy Regulatory Agency issues a new decision granting access to only
part of the data, while declaring the others secret because they are intellectual
property of the audit company KPMG.
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The decision states that for part of the data from the assessment of the value of
EPCG's assets that were used in the procedure of approving the company's revenues
and prices by mid-2015, "there is an indisputable interest of the public to be acquainted
with them since it contains data which, among others, determined the amount of bills for
consumed electricity paid by electricity customers in the period from 01.08.2012 to
31.07.2015, thus, access is granted to them."  [79]

It is not clear from the decision which data will exactly be submitted, and which will
be withheld and for what reason, while in practice, only one page of the assessment of
the value of EPCG's assets was submitted.

[79] 20/11-5 of 30.04.2020

Excerpt from the decision of the Energy Regulatory Agency 20/11-5 of 30.04.2020



3. STATE FUNDS AND COMPANIES

64

Case Study 25: Travelling at the expense of the state is a secret
due to privacy protection

Data on persons traveling by planes of the state-owned company at the
expense  of citizens are hidden from the public, despite a court judgement in
favour of transparency.

Montenegro Airlines has declared the names of passengers who travelled on the
company's planes at the expense of the Government of Montenegro secret, explaining
it by the protection of personal data.

In this case, the Agency did not make a decision on the appeal, so the court issued a
judgement obliging it to make a decision.  Since the Agency did not decide even after
that judgement, we initiated a new proceeding before the court and only then it
rejected our appeal, concluding that our request was lawfully rejected because we
requested personal data. [80]

The Administrative Court annulled the decision of the Agency because it did not take
into consideration the fact that this is a contract concluded by the Government, as
well as that they may be persons who are exempt from privacy protection:

[80] No. UPII 07-30-3231-2/16 of 01.03.2019
[81]  U.no.3927/18 of 24.01.2020

“Namely, it is indisputable that the protection of personal data is regulated by law
and that, accordingly, access to information of this nature is limited. However, the
Court finds that the facts are not clearly established in the present case. This is
because the contract in question was concluded between the Government of
Montenegro and Montenegro Airlines JSC Podgorica, which is the fact that was
not related to the content of the request in the first-instance and disputed
decision. The decisions cite the provisions of the Law on Personal Data Protection
and Free Access to Information, which relate to the protection and processing of
personal data, which is not sufficient to conclude that the request in question was
rightfully rejected. The plaintiff pointed out in the appeal that the very fact that
the fixed lease agreement was concluded between the Government of Montenegro
and the said body, indicates the interest of the public to know the requested
information, which was not taken into consideration in the decision of the
defendant body. The fact that the Government of Montenegro is on one of the
contracting parties may indicate persons for whom, according to Article 14,
paragraph 1, item 1 of the Law on Free Access to Information, the rules of limiting
access to information do not apply.” [81]

Article 14 paragraph 1 item 1 of the Law stipulates that a public authority body may
limit access to information or part of the information, if it is in the interest of
protection of privacy from the disclosure of data provided by the law governing the
protection of personal data, other than data related to:

public officials in connection with the exercise of public office, as well as the
income, property and conflict of interests of those persons and their relatives,
covered by the law regulating the prevention of conflict of interest,
funds allocated from public revenues, except for social benefits, health care and
protection against unemployment.

In this case, it is indisputably a matter of funds from public revenues, because the
persons whose names are requested travelled by Montenegro Airlines planes on the
basis of a contract concluded between that company and the Government.

Although the court judgement was passed in January this year, the Agency did not
issue a new decision in this case either.
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Case Study 26: Secret contracts on the purchase of electricity
despite the verdict of the Supreme Court

In this case, the state-owned company and then the Agency persistently
declare secret the same information that the Supreme Court already
determined should be available to the public.

Electric Power Company declared the contracts on the purchase of electricity secret
because their disclosing would "lead to the violation of trade and other economic
interests of Electric Power Company of Montenegro, which would cause harm to it":

[82] 10-00-1152/5 of 01.06.2018

“Namely, bearing in mind the fact that the requested information also refers to
the other contracting party, which is not subject to the Law on Free Access to
Information, the disclosure of the requested information would jeopardize the
interest of the other contracting party, in which case it could ask EPCG to
protect its rights in court, and in which case EPCG could suffer damages.” [82]

The Agency rejected our appeal and almost copied the allegations of EPCG.

Excerpt from the decision of the Agency No. UPII 07-30-2684-2/18 Podgorica,
08.08.2018
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The court annulled the Agency's decision and pointed out that five years ago, in an
identical case, the Supreme Court had already taken the position that this
information should be available to the public:

[83] U. no.2797/18 of 12.11.2019
[84] Uvp.no.263/13 of 24.01.2014

“In the reasoning of its decision, the defendant authority states that the reason
for rejecting the request for access to information is that the requested
information is commercially sensitive information, the disclosure of which
would put the other contracting party at a disadvantage, which is not enough to
check whether the access to the requested information should have been
limited. According to the Court, the defendant authority was obliged to state in
the reasoning of the disputed decision the reasons on how providing access to
the requested information could have consequences for the interests protected
by law, i.e. to determine that the protected interest is more prevailing than the
interest in access to information. The reasoning of the disputed decision is
unclear because it does not contain precise and clear reasons as to what
harmful consequences for the contracting parties could occur by submitting the
requested documents, and in what way, as well as regarding the conclusion that
it is of greater interest not to disclose the requested information than for the
public to be informed of it. In addition, it does not take into account the
position of the Supreme Court of Montenegro stated in the judgement
Uvp.no.263/13 of 24.01.2014.” [83]

The Supreme Court's judgement states that these contracts do not contain
commercially sensitive information:

“According to this court, in the procedure of examining the lawfulness of the
disputed decision, and on the basis of the previously established factual
situation, the Administrative Court correctly concluded that the requested
documentation does not contain commercially sensitive data whose disclosing
could put Electric Power Company in an unfavourable position, or whose
disclosing could lead to a violation of trade and other economic interests, both
for the Electric Power Company and other contracting parties.” [84]

Although this judgement was passed at the end of 2019, almost a year later, the
Agency did not issue a new decision.
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The Agency accepted claims by the state-owned companies that they did not
have numerous information about their business, without taking into
consideration the evidence showing the contrary.

Moreover, the Agency ignored court judgements which had annulled its
decisions and did not issue new ones. That is why the data is still withheld from
the public.

3.3. No information

Case Study 27: No plan of its development and restructuring

The state-owned airline company claimed that it did not have a plan for its
development and restructuring, and such explanation was accepted by both the
Agency and the Administrative Court. The Supreme Court found that these
allegations were not true based on an article from the media to which we have
been pointing to since the beginning of the proceeding.

Montenegro Airlines claimed that it did not have its own restructuring and
development plan prepared by the company's new management.

Decision of Montenegro Airlines no.4577 of 12.12.2017
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[85] UP II 07-30-172-2/18 of 23.04.2018
[86] U. number 1305/18 of 10.09.2019
[87] Uvp.no. 1390/19 of 17.10.2019
[88] U.no.5030/19 of 16.09.2020
[89] 11-20-32227/3 of 29.07.2016

MANS filed an appeal with the Agency, which did not make a decision until we
initiated court proceedings, when it accepted the allegations of Montenegro Airlines
that it did not have the requested information. [85]

The Administrative Court upheld the Agency's decision and dismissed our appeal. [86]

However, the Supreme Court annulled the judgment of the Administrative Court
because it did not assess the essential allegations of the lawsuit, i.e. the article we
attached, which shows that Montenegro airlines must be in possession of the
requested information:

“However, the case file shows that the plaintiff,  along with the request for information
as well as the appeal and the filed lawsuit, attached an article on the restructuring plan
of "Montenegro Airlines" which talks about the very restructuring programme adopted
in 2012 and confirmed in February 2017. The article was published on the portal
“Analitika” with details (reasons for bad financial situation, debt rescheduling for taxes
and contributions, obligations to creditors, business plan, proposals for resolving debt
to Airports of Montenegro and Flight Control,  manner of increasing equity.. .) .

This fact is not mentioned by the second instance body in the decision that was the
subject of examination before the Administrative Court, and the Administrative Court
did not provide valid reasons for the plaintiff 's allegations in which it indicated the
general acceptance of the first instance body's allegations by the defendant, since the
aforementioned article was attached to the filed lawsuit.” [87]

Almost a year after the Supreme Court's judgement, the Administrative Court
issued a new judgment annulling the Agency's decision. [88]

The proceeding is still ongoing.

Case Study 28: No report on its business

The state-owned power company
claimed it did not have a business
report previously adopted by the
Shareholders' Assembly. Despite the
evidence, the Agency rejected our
appeal, and has not made a new
decision a year after the court
judgement.

In mid-2016, the Electric Power
Company of Montenegro claimed
that it did not have a report on its
business for the previous year. [89]

Decision of the Electric Power Company of Montenegro
11-20-32227/3 of 29.07.2016
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Almost two years after the appeal was filed, the Agency decided to reject it, based on
a statement by EPCG, which said it did not have that information.

[90] U.no. 2044/18 of 07.05.2019

Decision of the Agency UPII 07-30-1271-2/16 of 05.03.2018

“…the defendant did not take into consideration the allegations of the appeal
which indicated that the agenda of the XIV regular general Shareholders'
Assembly was the Decision on the adoption of the Report on operations for
2015, or the explanation of the challenged act containing reasons why the
control of office operations, determined by the initiative of the defendant from
31.10. 2016, was not performed". [90]

One year later, the Administrative Court annulled the Agency's decision and
concluded that it did not take into consideration the evidence that the requested
report was adopted by the Shareholders' Assembly and indicated that there was no
explanation as to why the office supplies had not been inspected:

Even a year after the court judgement, the Agency has not act on it and has not
issued a new decision.
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[91] 10-00-322/1 of26.01.2016
[92] UPII 07-30-208-2/16 of 09.03.2018

“In its response to the appeal, no.
11-20-322/2 from 15.02.2016,
the first-instance body further
clarified the allegations that they
conducted administrative
proceedings, examined all decisive
facts and circumstances relevant
to the decision and determined
that it did not have the
information required by the
request, due to the fact that
Electric Power Company of
Montenegro JSC Nikšić  did not
conclude contracts with
employment agencies as well as
annexes to the contract during
2015, but as a user of the
employee assignment service,
during 2015 in accordance with
Article 43 b of the Labour Law,
they concluded agreements on
temporary assignment of
employees with licensed agencies
for temporary assignment of
employees.” [92]

The Electric Power Company stated that there were no contracts with employment
agencies concluded in 2015. [91]

Two years later, the Agency rejected our appeal and stated that EPCG clarified in its
response that it had not concluded contracts with employment agencies, but
agreements with agencies for temporary assignment of employees:

Case Study 29: They do not know they hired

Excerpt from the Agency's Decision UPII 07-30-208-2/16 of 09.03.2018

In this case, the Electric Power Company of Montenegro, in response to the
appeal, practically admitted that it had data on additional employment, but the
Agency still stated that the state-owned company did not have the requested
information. After the court annulled such decision of the Agency, it did not act
on the judgement for a year.
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[93] U.no. 2319/18 of 11.10.2019

“Namely, in the appeal and in the lawsuit, the plaintiff referred to the Report on
the analysis of documentation at the request of Electric Power Company of
Montenegro JSC Nikšić  for determining the regulatory allowed revenue and prices
of distribution system operators for the regulatory period 01.01.2016-
31.12.2016, no. 15/2575-21 dated 10.11.2015, which was publicly published on
the website of the Energy Regulatory Agency, on the basis of which it submitted a
request to the first instance body. In the said Report, in section 1.1.1. "Costs of
salaries and other personal income" referred to by the plaintiff, it is stated that "in
addition to full-time employees, Distribution System Operator hires other persons
under temporary service contract and through employment agencies", and it hired,
among others, “102 people in 2015 ".

The defendant did not take into consideration or address these complaints of the
plaintiff, especially in relation to the information from the said Report, to which
the plaintiff referred throughout the proceedings, and which was necessary for the
proper establishment of the facts. Acting in this way, the defendant, in the opinion
of the Court, made an unlawful decision, thus the lawsuit was founded, and the
challenged decision was annulled.” [93]

The court annulled the Agency's decision because it did not assess the evidence
MANS submitted with the appeal that EPCG possessed the information:

Although the court rendered the judgement in October 2019, the Agency has not
issued a new decision even a year later.
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Many data on public officials are not available to the public either due to non-
compliance with court judgements or poor judicial practice.

In cases where judgments were in favour of transparency, the Agency and other
competent authorities did not enforce them. The Administrative Court
stimulated unlawful actions of the Agency, because its work is itself selective and
untimely.

The courts rendered judgments revoking the decisions on several occasions for
procedural reasons, without assessing whether the data should be available to
the public. Therefore, even after numerous judgments, it is still not clear whether
the public has the right to information on court proceedings against public
officials.

Due to the very narrow interpretation of the Supreme Court, only data on the
income and assets of related persons living in the same household as public
officials are available to the public. There is no substantial protection against
such decisions, because despite numerous appeals, the Constitutional Court has
never ruled in any case related to the right of access to information.
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Despite numerous court judgements, it is still unclear whether the public has
the right to information on court proceedings against public officials.  Recent
judicial practice shows that withholding this information by referring to privacy
is not justified.

However, the information is not yet available to the public, so it is not clear
whether the new legal provision exempting court proceedings from the Law on
Free Access to Information is applied in these cases.

Concrete examples show that in these cases the Administrative Court acts
selectively and untimely, thus stimulating the unlawful work of the Agency and
increasing the costs of the applicants.

4.1. Court proceedings
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[94] 03-04-256/3 of 23.01.2018
[95] No. UPII 07-30-1157-2/18 of 01.12.2018

In this case, the Supreme Court found that misdemeanour proceedings against
public officials initiated for violating regulations related to their income and
property should be available to the public. Despite that, the Administrative
Court re-assessed that these data do not refer to their income or property, but
to court proceedings to which only the parties can have access.
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MANS asked the Agency for Prevention of Corruption (APC) to submit a request to
initiate a misdemeanour proceeding, which it initiated on the basis of a misdemeanour
by the public official Milivoje Tomčić .

APC refused to disclose the requested information due to protection of privacy:

“However, as this document contains personal data related to the factual
descriptions of actions committed by the defendant from which the legal
character of the misdemeanour derives, as well as other circumstances necessary
to determine the misdemeanour as accurately as possible, and which imply
suspicion of guilt for the committed misdemeanour, as well as personal data,
personal name of the accused natural person, his address of residence, unique
identification number and place of employment i.e. job performed, and bearing in
mind that the Law on Personal Data Protection ("Official Gazette of
Montenegro", No. 79/2008, 70/2009, 44/2012 and 22/2017) stipulates in
Article 2, paragraph 2 that personal data may be processed only to the extent
necessary to achieve the purpose of processing and in a way compatible with the
aims for which they were collected, the processing of the said personal data by
inspecting them, disclosing them or making them available otherwise in a manner
inconsistent with the purpose and purpose for which the said data were collected,
i.e. for the purpose and intent of initiating misdemeanour proceedings, would be
a violation of this law.” [94]

The Free Access to Information Agency rejected the appeal almost a year after it was
filed, concluding that these were personal data:

Case study 30: Due to the conflict of interests, misdemeanour
proceedings are (not) public

“Namely, these are personal data: personal name of the accused natural person,
his address of residence, unique identification number and place of employment
i.e. job he performs, and therefore the Agency Council found that the first
instance body correctly applied the substantive law and correctly and completely
established the facts when, for the reasons stated above, in paragraph 4 of the
decision, it rejected the request for access to information.“ [95]

The Administrative Court rejected the lawsuit, assessing that disclosing of data would
violate the right to privacy, but also the right to a fair trial, in this case in
misdemeanour proceedings, and that access to these files can only be available to
parties in the proceedings:

“According to the Court, contrary to the allegations of the lawsuit, the requested
document contains personal data relating to factual descriptions of actions
committed by the accused person from which the legal character of the
misdemeanour derives, as well as other circumstances necessary to determine the
misdemeanour as accurately as possible, which are the facts that indicate the
existence of a suspicion that a misdemeanour has been committed by him, which
is the information that cannot be disclosed to the public as information of public
importance.
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[96] U.no.2527/18 of 24.09.2019 .
[97] Uvp. no. 1474/19 of 19. 12.201974

Therefore, in case it was made available to the public, this information would
violate the right to privacy and the right to a fair trial, i.e. fair conduct of
misdemeanour proceedings, prescribed by the provision of Article 98 of the Law
on Misdemeanours. Access to files is regulated by the Law on Misdemeanours,
while the provision of Article 142 paragraph 5 of the same law stipulates that
the Criminal Procedure Code is applied accordingly when reviewing and
transcribing files in misdemeanour proceedings, which provides for the
possibility of inspecting case files only to persons with justified interest in such
insight, and these norms cannot be derogated by the provisions of the Law on
Free Access to Information, which is why access to the requested information is
properly limited.” [96]

However, the Supreme Court upheld the ruling of the Administrative Court and found
that those were data on the income and property of a public official, to which access
was unjustifiably denied, while part of the personal data (identification number) should
be deleted before disclosing the information:

“The challenged judgement concludes that
disclosing of the requested information
would violate the right to privacy and the
right to a fair trial,  and according to the
Article 14 paragraph 1 item 1 of the Law
on Free Access to Information and Article
9 paragraph 1 item 1 of the Law on
Personal Data Protection, the challenged
decision is lawful.

The aforementioned reasons of the
challenged judgement are 
incomprehensible, which is a violation of
the rules of procedure from Article 367
Paragraph 2 Item15 of the Law on Civil
Procedure regarding Article 4 of the Law
on Administrative Procedure.

The provision of Article 14, paragraph 1,
item 1, indent 1 of the Law on Free Access
to Information stipulates that a public
authority may limit access to information
if it is in the interest of protecting privacy
from disclosing of data provided by law
governing personal data protection, except
in the case of data relating to public
officials in connection with the exercise of
public office, as well as the income,
property and conflict of interest of those
persons and their relatives covered by the
law governing the prevention of conflicts
of interest.

The case file shows that Tomčić  Milivoje is
a public official within the meaning of the
Law on Prevention of Corruption, so the
aforementioned reasons for the challenged
judgment - that access to data on income
and property of public officials is limited,
are incomprehensible.

Access to data, except those listed in the
aforementioned provision of the Law on
Free Access to Information (identification
number), is limited, but this is regulated by
Article 24 of the Law on Free Access to
Information.” [97]

Excerpt from the judgment of the Supreme Court
Uvp. no. 1474/19 of 19. 12.2019
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The Administrative Court again rejected the lawsuit, assessing that the request did not
ask for information regarding the income, property and conflict of interests of public
officials, but for a request to initiate misdemeanour proceedings, which is part of court
files and can only be accessed by the parties in the proceedings:

“Starting from the indisputable fact that the case in question is not a request
for free access to information - data relating to public officials regarding
income, property, and conflict of interests of those persons and their
relatives covered by the law governing the prevention of conflicts of interest,
but that it is a request for free access to information, by which the plaintiff
asked the Agency for Prevention of Corruption to submit a copy of the
request to initiate misdemeanour proceedings against official Milivoje
Tomčić ,  which was initiated before the misdemeanour court, the first
instance body, according to the Court, properly rejected the request for free
access to the requested information. The request for initiating
misdemeanour proceedings against official Milivoje Tomčić  is an integral
part of the file of misdemeanour proceedings, and only persons listed by the
provision of Article 142, paragraphs 1 and 2 of the Law on Misdemeanours
have the right to inspect the files. The possibility of access to case files, and
only to persons who have a justified interest in such access, is provided by
the Criminal Procedure Code, and its appropriate application is referred to in
paragraph 5 of the same article, and these norms cannot be derogated from
the provisions of the Law on Free Access to Information, which is why access
to the requested information is properly limited.” [98]

[98] U.no.6442/19 of 21.01.2020

Case study 31:
Selectivity of the court prolongs proceedings and increases costs

Selective and untimely conduct of the Administrative Court stimulates the
unlawful work of the Agency and increases the costs of applicants. Therefore,
even two years after the election, the public has no information on whether
presidential candidates have been convicted of crimes or prosecuted for
misdemeanours.

Ahead of 2018 presidential elections, MANS requested that the basic and
misdemeanour courts disclose all proceedings against several presidential candidates.

Most basic courts refused to disclose the requested information, referring to the
protection of privacy, while the misdemeanour courts further stated that the
provisions of the Law on Free Access to Information do not apply to parties in
proceedings.

Although the deadline for acting is 15 days, the Agency did not make decisions on
appeals, thus, we initiated proceedings before the Administrative Court due to the
silence of administration.

These were the simplest administrative disputes, in which a court can make only one
decision - to order the Agency to decide on the appeal.

Instead, after several months, the Agency sent us decisions through the court rejecting
the appeals, while the court gave us a period of several days to plea on them.
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Example of a request for a plea leaving a deadline of 8 days

The court annulled those decisions, but after two years, the Agency finally changed its
practice and began to accept appeals, which led to the suspension of court proceedings.

Therefore, the court did not award the costs of representation to the applicant, but
they were borne by MANS, unlike judgments annulling the decisions of the Agency -
where those costs are paid by the Agency.

All requests for information were filed on the same day, March 20, 2018, all complaints
were filed from April 18 to 20, while lawsuits due to the silence of administration were
filed in September and October 2018.

However, the first decision on the appeal was made after 6 months, and the last after
23 months.

The first judgement was passed less than 10 months after the lawsuit was filed, and the
last one only after 22 months.
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Request
number

Institution Request
date

Request content Appeal
date

Date of
response
to the
appeal

Duration of
proceedings
on appeals
(in days)

Lawsuit
date

Judgement
date

Duration of
proceedings
on lawsuits
(in days)

Judgement

120917

Misdemeanour
Court in
Podgorica

20-03-18

Acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Draginja Vuksanović,
born on April 7, 1978.
Let us note that this is
a candidate for
President of
Montenegro.

18-04-18 04-03-19 24-09-18 17-07-19 Annulled

120909

Misdemeanour
Court in
Podgorica,
Section Old
Royal Capital
Cetinje

20-03-18

On acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Dragan Hajduković,
born on June 11,
1949. Let us note that
this is a candidate for
President of
Montenegro.

18-04-18 06-03-19 24-09-18 19-07-19 Annulled

120925

Misdemeanour
Court in
Podgorica

20-03-18

Acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Goran Danilović, born
on January 5, 1971.
Let us note that this is
a candidate for
President of
Montenegro.

18-04-18 06-03-19 24-09-18 18-09-19 Annulled

120924

Basic
Court in
Podgorica

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Vasilije Miličković,
born on August 20,
1953. Let us note that
this is a candidate for
President of
Montenegro.

20-04-18 06-03-20 10-10-18 18-03-20 Suspended

120919

Misdemeanour
Court in
Podgorica

20-03-18

Acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Marko Milačić, born
on May 22, 1985. Let
us note that this is a
candidate for
President of
Montenegro.

18-04-18 06-03-19 24-09-18 16-03-20 Annulled

686

322

322

322

320 296

298

359

525

539
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Request
number

Institution Request
date

Request content Appeal
date

Date of
response
to the
appeal

Duration of
proceedings
on appeals
(in days)

Lawsuit
date

Judgement
date

Duration of
proceedings
on lawsuits
(in days)

Judgement

120901

Basic
Court in
Cetinje

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Dragan Hajduković,
born on June 11,
1949. Let us note that
this is a candidate for
President of
Montenegro.

18-04-18 02-11-18 24-09-18 30-03-20 Annulled

120902

Misdemeanour
Court in
Podgorica

20-03-18

Acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Hazbija Kalač, born on
March 1, 1965. Let us
note that this is a
candidate for
President of
Montenegro.

18-04-18 06-03-19 24-09-18 30-03-20 Annulled

120916

Basic
Court in
Podgorica

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Hazbija Kalač, born on
March 1, 1965. Let us
note that this is a
candidate for
President of
Montenegro.

20-04-18 11-03-20 10-10-18 08-05-20

120911

Basic
Court in
Podgorica

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Goran Danilović, born
on January 5, 1971.
Let us note that this is
a candidate for
President of
Montenegro.

20-04-18 29-03-19 10-10-18 28-05-20

Suspended

120908

Basic
Court in
Podgorica

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Mladen Bojanić, born
on November 14,
1962. Let us note that
this is a candidate for
President of
Montenegro.

20-04-18 29-03-19 10-10-18 01-07-20 Annulled

Annulled

120905

Basic
Court in
Podgorica

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Marko Milačić, born
on May 22, 1985. Let
us note that this is a
candidate for
President of
Montenegro.

20-04-18 29-03-19 10-10-18 07-07-20 Annulled343

343

343

198

322

691

553

553

576

596

630

636
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Request
number

Institution Request
date

Request content Appeal
date

Date of
response
to the
appeal

Duration of
proceedings
on appeals
(in days)

Lawsuit
date

Judgement
date

Duration of
proceedings
on lawsuits
(in days)

Judgement

120921

Basic
Court in
Podgorica

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Dragan Hajduković,
born on June 11,
1949. Let us note that
this is a candidate for
President of
Montenegro.

20-04-18 11-03-20 10-10-18 08-07-20 Suspended

120912

Misdemeanour
Court in
Podgorica

20-03-18

Acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Vasilije Miličković,
born on August 20,
1953. Let us note that
this is a candidate for
President of
Montenegro.

18-04-18 06-03-19 24-09-18 02-07-20 Annulled

120906

Misdemeanour
Court in
Podgorica

20-03-18

Acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Dragan Hajduković,
born on June 11,
1949. Let us note that
this is a candidate for
President of
Montenegro.

18-04-18 06-03-19 24-09-18 09-07-20

120922

Misdemeanour
Court in
Podgorica

20-03-18

Acts containing
information on all
misdemeanour
proceedings
conducted or being
conducted against
Mladen Bojanić, born
on November 14,
1962. Let us note that
this is a candidate for
President of
Montenegro.

18-04-18 06-03-19 24-09-18 09-07-20

Annulled

120903

Basic
Court in
Podgorica

20-03-18

Acts containing
information on all
court proceedings
conducted or being
conducted against
Draginja Vuksanović,
born on April 7, 1978.
Let us note that this is
a candidate for
President of
Montenegro.

20-04-18 20-03-19 10-10-18 27-07-20 Annulled

Annulled

Table 1: Review of submitted requests, filing dates, appeals and lawsuits, decisions on appeals and judgments

334

322

322

322

691

656

654 

654 

647

637
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The Administrative Court confirms that data on the income and property of
public officials cannot be withheld from the public. However, the Agency and
the first instance bodies do not enforce court judgements, thus, a lot of
information remains secret in practice.

4.2. Property of public officials

Case Study 32:
Hidden originals of officials' income and property reports

Despite court rulings in favour of the right of the public to know, for five years,
the Agency has been seeking excuses to deny access to the public on original
reports regarding income and property submitted by public officials.

Back in 2015, we requested reports on income and property that a public official,
Duško Marković ,  submitted to the then Commission for Prevention of Conflict of
Interests.

The Commission refused to provide us with information stating that the requested
reports were already on its website.

We filed an appeal to which the Agency did not respond, and then a lawsuit due to the
silence of administration.

At the beginning of 2017, the Court ordered the Agency to issue a decision, which it
issued at the end of that year. The Agency rejected the appeal, assessing that the
requested information had already been disclosed:

[99] UP II 1300/15-1 Podgorica, 21.11.2017
[100] U. number 12293/17 of 05.02.2019

“Within the legal deadline, the Commission for Prevention of Conflict of
Interests submitted a notice number: 567/2 of 17.04.2015, in which it is
stated that the requested information was publicly available, and provided
a link http://www.konfliktinteresa.me/new/link on public officials, which
led to a register where the information was publicly available on the
website. The Agency Council found that the appeal was unfounded and that
the Agency for Prevention of Corruption is now the legal successor of the
Commission for Prevention of Conflict of Interests. Therefore, by inspecting
the website of the Agency for Prevention of Corruption, it determined that
there are publicly published reports on income and property of the public
official stated in the request in question, at the link…” [99]

In the new proceeding, the court annuls that decision of the Agency and concludes
that the request asked for original documentation submitted by the official, not a
report from the website, on which the Agency did not comment:

“In both the appeal and the lawsuit, the plaintiff complained that by
requesting free access to information, it requested original documentation
submitted by the public official to the Commission during his public office,
and not a report from the website which, according to the plaintiff, was not
a subject of the request. The defendant did not comment on this
circumstance in the reasoning of its decision, although it was its obligation
in the sense of Article 240 paragraph 2 of the Law on General
Administrative Procedure regarding Article 203 paragraph 2 of the same
law. The stated violation of the rules of procedure, in the opinion of this
court, could have affected the resolution of this administrative matter,
which is why the disputed decision should have been annulled.” [100]

http://www.konfliktinteresa.me/new/link
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Following that court judgement, the Agency again rejected the appeal, stating that if
personal data were removed from those documents, then they would no longer be
useful:

[101] UPII 07-30-307-2/20 of 09.04.2020
[102] No. UPII 07-30-1421-2/18 Podgorica, 09.09.2018

“…and the eventual submitting
of the Report with the
protection of personal data
would have no useful effect in
relation to these objectives,
bearing in mind that such
approach would not allow the
plaintiff to obtain more
information than those publicly
published on the website of the
first instance body, due to the
fact that other information that
were not published represent
personal data that are
processed and protected in
accordance with the
Law…” [101]

MANS filed a lawsuit against this
decision of the Agency, but the
judgement has not been passed
yet.

Excerpt from the decision of the Agency UPII 07-30-307-2/20 of 09.04.2020

Case Study 33: The Agency helps in hiding the property of officials

Although the Law stipulates that data on income and property of public
officials cannot be withheld from the public, this is the case in practice, thanks
to the unlawful actions of the Agency.

Based on the protection of privacy, the Basic Court in Podgorica declared secret a
Loan Agreement concluded by Gorica Golubović ,  head of the Basic State Prosecutor's
Office in Berane.

The agency rejected the appeal, concluding that it was personal data.  [102] The court
assessed that in the decision of the first instance body, and then in the decision of the
Agency, there is no explanation of the reasons why access to information is not
allowed, but it is stated that the information in question is not related to the affairs
of the official:
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[103] U. number 3464/2018 of 11.03.2020
[104] Su V no.5/18-9 of 31.07.2020
[105] Article 14, paragraph 1, item 1, indent 1
[106] UP 3116-16 of 22 June 2016

“Based on the cited legal provisions, the decision of the first instance body does
not contain a detailed explanation of the reasons why access to the requested
information is not allowed, but only states that the first instance body clearly
stated that in this case it is not an information related to works performed by a
public official in connection with the performance of a public office, which the
defendant accepts, without stating the detailed factual situation and bringing it
into connection with the application of the substantive regulation.” [103]

Following that judgment, the Agency upheld our appeal, but the Basic Court again
rejected the request for information with the same reasoning that had already been
found unlawful by the Administrative Court:

“It should be noted that this is not an information relating to public officials in
connection with the performance of public office, as well as income, property
and conflict of interest of these persons and their relatives covered by the law
governing the prevention of conflicts of interest, in which case an exception to
the obligation to protect personal data is made, and thus, the obligation to
provide the requested information. Therefore, the requested information cannot
be considered information related to the performance of public office.“ [104]

The Law on Free Access to Information stipulates that a public authority body may
limit access to information or part of the information, if it is in the interest of
protection of privacy from the disclosure of data provided by the law governing the
protection of personal data, other than data related to public officials in connection
with the exercise of public office, as well as the income, property and conflict of
interests of those persons and their relatives, covered by the law regulating the
prevention of conflict of interest.  [105]

MANS filed an appeal, but the Agency again did not decide within the legal deadline,
so we reopened the court proceedings due to the silence of the administration.

Case Study 34: Secret loans of the officials

The Government Commission does not enforce court judgements and
withholds data on loans given by the state to public officials.

In mid-2016, the Housing Commission of the Government of Montenegro declared
secret the decisions and loan agreements with public officials that were concluded
between 2012 and 2015.

The Commission claims that it does not have information before its establishing in
March 2015, while the remaining information is marked with the level of secrecy
‘INTERNAL’ because its disclosing could cause harmful consequences for the work of
an authority:

“Part of the subject request related to submitting of decisions and contracts
from 2015 is in the possession of the Housing Commission, but they are marked
with the level of secrecy ‘INTERNAL’ in accordance with Article 12 of the Law on
Classified Information, which is determined for data whose disclosure would
cause harmful consequences for the work of an authority.” [106]
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Decision of the Housing Commission UP 3116-16 of 22 June 2016

The Court assessed that the Commission's reasoning that it did not have data that
were created before 2015 was not acceptable, because it found that this body had
been established much earlier.

The Court annulled the Commission's decision because it concluded that it did not
contain a valid explanation as to why the information had been declared secret:

“The reasoning from the disputed decision that the requested information
relating to the period from 2012 to 2015 is not in the possession of the
defendant authority and that the documentation was not inherited, is not
acceptable, since the Decision of 26 March 2015, only appointed the Chairman
of this Commission and its members, while this body with its corresponding
powers was established much earlier. In addition, the allegations of the
defendant about the requested information, which refer only to 2015, i.e. that
they are marked with the level of secrecy ‘INTERNAL’, as well as on the results
of the conducted harm test, are incomprehensible. These reasons cannot be
related to the provision of Article 14, paragraph 1, item 2 of the Law on Free
Access to Information ("Official Gazette of Montenegro", No. 44/12), which
stipulates that a public authority body may limit access to information or part
of the information, if it is in the interest of security, defence, foreign, monetary
and economic policy of Montenegro, in accordance with regulations governing
the secrecy of data, marked by the degree of secrecy.
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[107] U. number 2146/2016 of 16.02.2017
[108] 15217-16 of 02.10.2017
[109] Ibid.

The cited legal provision requires valid arguments for the conclusion that
disclosure of information would cause detrimental consequences for the interest
that is more important than the public interest to know the requested
information and to jeopardize the internal functioning of the authority that
determined the level of secrecy of documents, which is missing in the specific
case and on the basis of which the Court considered that the lawsuit should have
been accepted and the disputed decision should be annulled as unlawful. In
support of the conclusion that the decision is unlawful, it is stated that the given
reasons are unclear, that the harm test is not attached to the files and the
authority is obliged pursuant to Article 27 paragraph 3 of the Law on
Administrative Dispute to submit all files related to the case.” [107]

Following the verdict, the Commission again rejected the request and again claimed
that it did not have some of the requested documents, and again declared the
remaining documents secret because their disclosure would cause “serious concern
of citizens and justified distrust in the way the Commission works” [108]:

Excerpt from the decision of the Commission 15217-16 of 02.10.2017

“…In the case of providing the
applicant of the request for free
access to information with the
information in question, it would
jeopardize the internal functioning
of the body and would jeopardize
the legal process and the process of
proposing and adopting decisions
as well as the procedure of
execution of decisions made by
representatives of the Housing
Commission of the Government of
Montenegro who attended the work
of the Housing Commission of the
Government of Montenegro. In case
that the Housing Commission of the
Government of Montenegro would
act contrary to the provisions of
the Law on Classified Information,
its actions would in this case would
violate substantive regulations and
thus significantly harm the public
interest of all citizens of
Montenegro, because in practice,
officials perform entrusted tasks
lawfully, which would result in
serious concerns of citizens and
justified distrust in the manner of
work of the Housing Commission of
the Government of Montenegro as
an institution in charge of
performing activities on behalf and
for the account of the Government
of Montenegro in order to
implement the tasks entrusted to
them, in strict compliance with the
Constitution of Montenegro, laws
and bylaws, which is a legal
obligation of every official who
conscientiously and responsibly
performs tasks and duties for the
benefit and for the account of the
citizens of Montenegro.” [109]
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This decision of the commission was also annulled by the Administrative Court, which
passed almost identical judgement in which it concluded that the Commission
unfoundedly claimed that it did not possess part of the requested information, while
declaring the others secret without a valid explanation:

[110] U. number 10841/17 of 25.04.2019

“The reasoning from the disputed decision that the requested information relating
to the period from 2012 to 2015 is not in the possession of the defendant
authority and that the documentation was not inherited is not acceptable, since
by the Decision of March 26, 2015, only the Chairman of this Commission and its
members were appointed, while this body with the corresponding powers was
established much earlier. Also, the allegations of the defendant about the
requested information, which refer only to 2015, i.e. that they are marked with
the level of secrecy ‘INTERNAL’, and on the results of the conducted harm test,
are incomprehensible. These reasons cannot be related to the provision of Article
14, paragraph 1, item 2 of the Law on Free Access to Information ("Official
Gazette of Montenegro", No. 44/12), which stipulates that a public authority
body may limit access to information or part of the information, if it is in the
interest of security, defence, foreign, monetary and economic policy of
Montenegro, in accordance with regulations governing the secrecy of data,
marked by the degree of secrecy. The cited legal provision requires valid
arguments for the conclusion that disclosure of information would cause
detrimental consequences for the interest that is more important than the public
interest to know the requested information and to jeopardize the internal
functioning of the authority that determined the level of secrecy of documents,
which is missing in the specific case and on the basis of which the Court
considered that the lawsuit should have been accepted and the disputed decision
should be annulled as unlawful.” [110]

Although the verdict was passed in the mid-2019, more than a year later, the
Commission has not acted on it.
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Due to the very narrow interpretation of the Supreme Court, only data on the
income and property of related persons living in the same household as public
officials are available to the public. There is no substantial protection against
such decisions, because despite numerous appeals, the Constitutional Court has
never ruled in any case related to the right of access to information.

In practice, even data on the property of members of the household of officials
are not available to the public, because the Agency does not enforce court
judgments.

4.3. Related persons

Case Study 35: Property is public only if they live together

According to the interpretation of the Supreme Court, data on income and
property of persons related to a public official are available to the public only if
they live in the same household.

MANS asked the Tax Administration for copies of the annual tax returns of Blažo
Đukanović ,  son of a public official.

Since this information was declared a tax secret, we filed a complaint with the
Agency, and then a lawsuit due to the silence of the administration. The Agency
rejected the appeal, and then the court rejected the lawsuit, stating that it was a tax
secret.

However, the Supreme Court overturned that judgment and concluded that it was
necessary to determine whether it was a person living in a joint household with a
public official:

“Also, with regard to the requested information for Blažo Đukanović ,  it is
necessary to determine whether it is a person living in a joint household with a
public official in terms of Article 14 paragraph 1 Item 1 indent 1 of the Law on
Free Access to Information, on which the decision upon the request of the
plaintiff depends.” [111]

[111] Uvp. no. 329/20 of 02.07.2020
[112] Uvp.no. 404/2019 of 28.3.2019
[113] Article 14 paragraph 1 Item 1 indent 1

The Supreme Court took similar position in other cases as well:

"The allegations of the request where the applicant refers to indent 2 of Article
14, paragraph 1, item 1 of the Law on Free Access to Information are unfounded,
which state that the requested information refers to income, property and
conflict of interest of the son of a public official, and that in terms of the said
article there are no limitations on access to information, since public officials are
obliged to submit data on the property and income of their children in the
income and property report, which they submit to the competent authority only
if they live with them in a joint household, which is not the case here ." [112]

The Law on Free Access to Information stipulates that data related to public officials
in connection with the exercise of public office, as well as the income, property and
conflict of interests of those persons and their relatives covered by the law
regulating the prevention of conflict of interests, cannot be restricted. [113]
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[114] Persons related to a public official are relatives of a public official in straight line and to the second degree in lateral line, a relative by marriage to the first degree, married and
common-law spouse, adoptive parent or adopted child, member of a household, other natural or legal person with which the public official establishes or has established a business
relationship;
[115] "The public official shall, within 30 days from assuming the function, submit to the Agency a Report on Income and Assets, as well as on assets and income of married and
common-law spouse and children, if they live in the same household (hereinafter: the Report), according to the state of play on the day of election, appointment, or assignment.”
[116] http://www.ustavnisud.me/ustavnisud/arhiva.php
[117] Reference number Su.v. 286/2017 of 24.10.2017
[118] No. UPII 07-30-4442-2/17 of 12.03.2018
[119] U. number 158/18 of 03.07.2019

This issue is regulated by the Law on Prevention of Corruption, which in Article 6,
paragraph 1, item 4 prescribes who is considered a person related to a public official
[114], while Article 23, paragraph 1 obliges officials to submit a report on property
and income of household members. [115]

However, the Supreme Court ignores the much broader definition of a related person
in Article 6, and finds that there is an obligation to disclose data only for those
related persons living with a public official.

In many similar cases, MANS has submitted initiatives to the Constitutional Court, as
the right of access to information is guaranteed by Article 51 of the Constitution of
Montenegro. According to publicly available information, that court did not render a
single judgement on appeals related to the violation of that right. [116]

Case Study 36: Income is (not) public

The court found that data on property and income of persons associated with
a public official must be available to the public, but the Agency does not
enforce court judgments, thus, they remain hidden.

The Basic Court in Cetinje refused to disclose the contract on the lease of business
premises concluded by the husband of the state prosecutor due to the protection of
privacy:

“According to the Court, submitting the requested information to the Applicant would
violate the legal norms that protect personal data, because in this case it is not about
information related to public officials regarding performing of the public office, as well
as income, property and conflict of interests and their relatives covered by the law
governing the prevention of conflict of interests, in which case an exception is made to
the obligation to protect personal data, and thus the obligation to provide the
requested information, because the requested information cannot be considered
information of public interest, much less information in connection with the exercise
of public office.” [117]

The Agency rejected our appeal, concluding that it was a matter of private legal
affairs:

“In this particular case, it is not about information related to the tasks performed by a
public official in connection with the performance of public office, as well as income,
property and conflict of interest of public officials and their relatives covered by the
law governing the prevention of conflicts of interest, in which case an exception was
made to the obligation to protect personal data. The requested information cannot be
considered information of public interest in terms of Article 7 of the Law on Free
Access to Information, much less information related to performing of the public
office, but information from the domain of concluded private legal affairs.” [118]

However, the court annuls that decision of the Agency and assesses that it is clear
from the request that the property in question is a property, i.e. income of a relative
of the public official:

“…The Court finds that the argument used by the administrative authorities, when
they found that the conditions for allowing access to information were not met, is
incomprehensible, because the content of the specific request, which requires
submitting of copies of the lease agreement, clearly shows that it is the property, i .e.
income of a relative of the public official.“ [119]

The Agency has not acted on the judgement more than a year after it was passed.

http://www.ustavnisud.me/ustavnisud/arhiva.php
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Data on the founders and property of the companies are partially available to the
public.

In some cases, access to information was granted, but important information was
deleted from the submitted documentation, including the countries of origin of
the companies’ founders, as well as estimates of the value of property owned by
these companies.

The amendments to the Law served as an excuse to calculate the multiplied costs
of access to property data, which created additional obstacles for applicants.

Data on companies' ownership of motor vehicles are withheld thanks to the
Agency's lack of action, which allows institutions to persistently violate the law.

The courts concluded that the pledge agreements were a business secret,
although some of the information in those documents was publicly available.
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Case Study 37:
Privacy of companies protected by deleting countries of origin

Founding acts of the companies are
available upon requests for
information, but information on the
countries of origin and identification
numbers of the founders, both of legal
and natural persons, is deleted from
them.

In this case, the Tax Administration
partially approved our request and
allowed us access to the company's
founding acts after deleting the data
"related to the unique ID number, phone
number and address of natural persons
(director, founder, owner ...),  i.e. related to
personal data prescribed by Article 9 of
the Law on Personal Data
Protection”. [120]

However, data on companies were also
deleted from the submitted documents,
although legal entities do not enjoy
personal rights, including the right to
privacy.

[120] Number: 03/1-24508/2-18 of 24 December 2018

Excerpt from the decision of the Tax Administration
03/1-24508/2-18 of December 24, 2018



5. PRIVATE COMPANIES

89

In this case, the founder of
Montenegrin company "Alec
Montenegro" are two companies:
Bemax from Podgorica and the
company "Al Jaber Legt
Engineering and Contracting".
However, from the document
provided to us by the Central
Register of Business Entities,
information on the addresses of
these companies was deleted, and
thus the public does not have
access to data on the country in
which the company is registered.

The Central Registry deletes even
data on the countries from which
the natural persons who are the
founders of the companies come
from, which is a huge obstacle to
investigative journalism.

For example, in the case of the
company “Safiro Residential Fund”,
all information about the founders
was deleted, except for the name
on the basis of which it can be
concluded that it is a foreign
citizen.

Excerpt from the documentation submitted based on the decision
of  the Tax Administration number 03/1-24508/2-18

Excerpt from the documentation submitted based on the decision
of the Tax Administration number 03/1-6986/2-19
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Case Study 38: Access allowed, key information deleted

In this case, the value of the property was deleted from the documentation, as
well as numerous other data, although the decision allowed access to all
requested information.

Regional unit of the Real Estate
Administration approves access to
information on the documentation
based on which changes in real estate
in the municipality of Herceg Novi have
been recorded. The decision does not
state that any data will be deleted, but
access to all requested information has
been granted.

However, the estimated value of the
property was deleted from the
submitted documentation, as well as
the share percentage in the start-up
capital of the company whose part it is,
and even the date when the appraiser
received the license.

Decision of the Real Estate Administration, Regional Unit Herceg Novi
954-109-Up/I231/6-2019 of 30.10.2019

Excerpt from the documentation submitted based on the decision of the Real Estate
Administration, Regional Unit Herceg Novi 954-109-Up/I-231/6-2019



5. PRIVATE COMPANIES

91

The number of the company that
became the owner of the real
estate was deleted from the
documentation, as well as ID
number of the natural person who
was the owner of the real estate
and founder of the company.
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Case Study 39:
Additional costs of access to information on real estate

The amendments to the Law served as an excuse to calculate the multiplied
costs of access to real estate data. Such actions were encouraged and
tolerated by the Agency until the mid-2020, when it finally changed its
practice. The requested information, however, is still not available to the
public.

The history of registration contains contracts and other relevant documentation
related to changes in ownership of a particular property.

Excerpt from the Decision of the Real Estate Administration,
Regional Unit Budva from March 20, 2018

Following the amendments to the
Law, regional units of the Real
Estate Administration began to
reject requests for submitting real
estate registration records.

They referred to the Decree on
the amount of compensation for
the costs of the state surveying,
and asked us to pay € 50 for each
case.

The Law on Free Access to
Information stipulates that the
applicant shall pay only the actual
costs of the proceedings
prescribed by a special
Government Decree. [121]

[121] Decree on reimbursement of costs in the procedure for access to information https://mju.gov.me/ResourceManager/FileDownload.aspx?rId=384246&rType=2

The Agency accepted our appeals, but only because the decisions stated incorrect
deadlines.

https://mju.gov.me/ResourceManager/FileDownload.aspx?rId=384246&rType=2
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Excerpt from the Agency's Decision
No. UPII 07-30-1965-2/18 of 21 December 2018

In its decisions, the Agency
stated that the Law on Free
Access to Information does not
apply to the requested data and
instructed the first instance
bodies to refer to the Article 1:

[122] No. UPII 07-30-1965-2/18 of 21.12.2018
[123] No. UPII 07-30-115-2/20 Podgorica, 10.07.2020

Following such decisions, the Agency and the Real Estate Administration changed
their practice, thus it rejected requests for information referring to Article 1 of the
Law.

In these cases, the Agency mostly ignored the appeals filed until the middle of this
year when it finally changed its practice and concluded:

…”in this specific case,
provisions of the article of the
Law on Free Access to
Information do not apply
because it is prescribed that
the parties pay €50 for
chronological data on changes
in the real estate per plot/
part of the facility, while for
chronological data on changes
in the plot from the
establishment of the census
cadastre and real estate
cadastre to the date of
application per plot/ part of
the facility, €100 is
charged.” [122]

“According to the Council of the Agency, in the specific administrative-legal
matter, there is no room for application of Article 1 paragraph 2 indent 1 of the
Law on Free Access to Information, since it is not clear on what basis the first
instance body determined that the applicant is a party in litigation or
administrative proceedings in connection with which the information is
requested, bearing in mind that in the disputed decision the first instance body
did not give any allegation that would point to the aforementioned
conclusion.” [123]
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Excerpt from the Agency's Decision
No. UPII 07-30-115-2/20 Podgorica, 10.07.2020

In these decisions, the Agency
referred to the judgments of the
Administrative and Supreme
Court, which confirmed its
decisions from 2018. The access
to information was allowed for
those decisions, and the costs
were calculated in accordance
with the Law on Free Access to
Information, while they were the
subject of court proceedings for
completely different
reasons. [124]

Judgments of the Supreme Court
state that the applicant is
provided with a history of real
estate, i.e. "all documentation
related to that real estate, real
rights to real estate and obligations
in accordance with the law, which
are the subject of real estate
cadastre records”  [125], stating
that the plaintiff was obliged “to
pay the costs of the proceeding
in the amount of €2.60”.  [126]

[124] The lawsuits were filed due to the inaccurate dispositive of the decision
[125] Uvp. no. 24/20 of 05.03.2019
[126] Ibid.
[127] Real Estate Administration - Regional Unit Bar, number 460-dj-1667/1-018 of 18.06.2018
[128] U.number 7942/18 of 19.05.2020

However, until the conclusion of this publication, the Real Estate Administration has
not issued new decision in no case in which the Agency accepted our appeals.

In a similar case, the cadastre refused to provide us with information, claiming that it
would mean greater engagement of employees who perform these tasks as part of
regular work "and for which the price of the service is defined, in accordance with the
Decree on fees for the use of state surveying data and the real estate cadastre".  [127]
The Agency accepted such explanation, but the Administrative Court annulled its
decision and concluded:

“The indisputable fact that all data subject to cadastral records are entered
into the database of the real estate cadastre, which is the official records of a
public authority in terms of Article 32 of the Law on Administrative Procedure,
would indicate that the documentation containing information on the history
of real estate registration in folio no. 4361 cadastral municipality Novi Bar is
in the official cadastral records, thus, according to the court, the argument that
acting on the request requires additional engagement of officials cannot be an
acceptable reason for the decision to reject the request. In addition,
inaccordance with the principle from Article 5, paragraphs 2 and 3 of the Law
onAdministrative Procedure, the lawsuit correctly indicates that the
defendantbody was obliged to explain different actions in the same factual and
legalsituations in the procedure of reviewing decisions of first instance bodies
inwhich the plaintiff 's request was accepted.” [128]
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Case Study 40: Data on vehicles secret due to the silence of the Agency

For months, the Agency has not made decisions in identical cases in which it
already determined that the law had been violated in the same way, which
allows institutions to withhold data on vehicles owned by companies.

The Ministry of the Interior refused to provide us with data on motor vehicles
owned by a company, because its founders are natural persons, thus, those
companies are not subject to the Law on Free Access to Information. [129]

Excerpt from the decision of the Ministry of Internal Affairs
UPI -007/18-8153/3, dated 26.12.2018

[129] Number: UPI -007/18-8153/3 of 26.12.2018

MANS filed a complaint with the Agency, which did not make a decision, so we also
filed a lawsuit due to the silence of administration.
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After more than a year, the Agency upheld the appeal and concluded that the
reasoning that the company to which the request related was not subject to the Law,
was irrelevant, as the information was requested from the Ministry:

[130] No. UPII 07-30-34-2/19 of 02. 03. 2020
[131] UPI - 007/18-8153/4 of 11.03.2020
[132] http://www.rzcg.gov.me/
[133] V-Su.no.34/17 of 22.12.2017

MANS filed a complaint at the end of March this year, and even eight months later,
the Agency did not make a decision, so we re-initiated the lawsuit due to the silence
of the administration.

“The Council of Agency found that the allegations given in the disputed decision
concerning the part of the reasoning of the disputed decision by which the first
instance body found that pursuant to Article 9 paragraph 1 item 1 of the Law on
Free Access to Information, the company "Easy Drive" LLC Podgorica is not subject
to the Law, are unclear, bearing in mind that the applicant requested the relevant
information from the Ministry of the Interior.” [130]

The Ministry issued a new decision, again rejecting access to the data, with a
somewhat broader but essentially same reasoning:

“Bearing in mind that "Easy Drive" LLC Podgorica is not a public authority within
the meaning of the Law on Free Access to Information, any disclosing of information
could lead to violation of rights and lawsuits for compensation of non-pecuniary
damage, thus, the authority decided to reject the request.” [131]

Case Study 41: Secret pledge agreements

The courts concluded that pledge
agreements were a business
secret, although some of the
information in those documents
was publicly available.

The Commercial Court keeps a
Register of Pledges, which is
publicly available  [132],  and
contains data on the pledgor and
the pledgee, as well as a description
of the pledged property.

However, that court refused to
allow us access to the pledge
agreements because their
disclosing could lead to a “violation
of the trade and other economic
interests of the companies that are
contracting parties”. [133]

Excerpt from the Pledge Register,
http://www.rzcg.gov.me/Podaci.asp?MR=R%2D10011400016

http://www.rzcg.gov.me/
http://www.rzcg.gov.me/Podaci.asp?MR=R%2D10011400016
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This decision was annulled by the Agency after months-long proceedings because no
harm test on disclosing of the requested information was conducted.  [134] The
Commercial Court also denied access with the new decision, explaining that the
information from these contracts could be used by third parties to cause damage to
the companies that have concluded it, without specifying what kind of damage it is:

[134] UPII 07-30-2-2/18 of 22.06.2018
[135] V-Su.br.34/17 of 28.06.2018
[136] U.no.6256/18 of 17.02.2020

“Namely, the disclosure of the
content of the pledge
agreement concluded on
October 26, 2011 (No.
299199/11) between the
pledger, Uniprom LLC Nikšić ,
and the pledgee, Joint Stock
Company ZGH Boleslaw from
Poland, which is a business
secret of these companies, may
cause harmful consequences
for the contracting parties,
because the content of the
contract would be publicly
available to any third party,
which would violate the
secrecy of the contractual
relationship between the two
parties, i.e the relationship
between the parties to the
contract (inter parters), which
would allow third parties to use
information on financial
operations of the stated legal
entities to cause harm to them.
If the companies had intended
to make the contract available
to the public, they would have
published it on their websites
or in another way.” [135]

This decision was confirmed by the Agency, but also by the Administrative Court,
which concluded that the general harm test was adequate, and that the data
constituted a business secret:

Excerpt from the decision of the Commercial Court V-Su.no.34/17 of 28.06.2018

“Namely, having in mind the cited legal provision, and starting from the fact
that the first instance body conducted a harm test from disclosing the
disputed information, and found that disclosure of that information would
violate the secrecy of the contractual relationship between these two
companies as contracting parties which is the relationship between the parties
to the contract (inter parters), the defendant authority correctly concludes
that disclosing of the information in question would enable the third parties to
use the information regarding the financial operations of the stated legal
entities in order to cause harm to them. The defendant also correctly
concludes that the subject of the contract are not public funds, public officials
or state bodies, as a result of which there may be abuse of authority in
performing public office or use of funds from public revenues, as well as
criminal offenses, but it is a pledge between these two legal entities regarding
business between them. As in this case it is a contract between two companies
which is a business secret, in which sense the harm test was conducted, it was
found that there was no prevailing legal interest in accordance with Article 17
of the said law for the public to be familiar with the information submitted to
the contract, and the appeal should be dismissed as unfounded.” [136]
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At the same time, the judgement does not state that the court inspected the requested
documents and determined that they were indeed marked as a business secret, in
accordance with the law.

This judgement was upheld by the Supreme Court, which also accepted a general harm
test:

[137] Uvp, no. 244/20 of 07. 05. 2020
[138] Ibid.

“Harm test, in accordance with
Article 16 of the Law on Free
Access to Information, means
to link the harm to the
protected interests that would
arise from disclosing of
information on one hand, with
the public interest to know this
information on the other, and
assess what is more prevailing.
In the present case, the reasons
for the foregoing are given in
the reasoning of the disputed
decision, thus, allegations of
the submitted request that the
harm test was not performed
are not founded.” [137]

The Supreme Court rejected
evidence indicating that some of
this information was already
publicly available within the
Pledge Registry, and also
rejected invoking to similar
practice of that court when it
came to tax debt data that is also
available online:

Excerpt from the judgment of the Supreme Court Uvp, no. 244/20 of 07.05.2020

“The applicant's allegations
that the impugned judgment is
not in line with the position
taken by this court in the
judgment Uvp. no. 730/19 of 4
July 2019 are unfounded. This
is because the judgment Uvp.
no. 730/19 refers to data on tax
debt, thus regarding the fact
that the Tax Administration
publishes lists of tax debtors on
the website periodically, this
court found that it was
premature to conclude that it
was a tax secret, while in this
case, it was found in
administrative proceedings that
the content of the requested
copy of the pledge agreement
was a business secret of the
companies stated there, and it
concerns only the business of
the contracting parties, as well
as that the subject of that
agreement were not public
funds, or public officials.” [138]
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