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INTRODUCTION

Successful fight against corruption and organised crime is a priority for Montenegro in
the process of European integration. However, there is not a single analysis of the
actions of the judiciary in cases relating to criminal offences with elements of organised
crime, only difficult-to-understand statistical data on indictments and court verdicts.

The purpose of this analysis is to objectively overview the influence of the legal and
institutional framework, as well as the results of the judiciary in the fight against
organised crime and to determine what is behind the official statistical data and which
are the effects of the implementation of new legal provisions. This analysis contains
numerous case studies which show problems in the implementation of law and in the
work of the judiciary in concrete examples.

This document was made using final and non-final court verdicts published on the
internet presentations of the competent courts, and those we received on the basis of
the Law on Free Access to Information. A smaller part of the analysis is based on case
files we managed to get to, and in several instances we used media as sources of
information.

The first part of this publication contains an analysis of the legal framework relevant for
the fight against organised crime, while the second part is dedicated to the problems
arising in court proceedings due to the frequent changes in legal regulation. The third
part of the publication explains what is actually entered into the official statistics of
judiciary bodies.

A separate part of the publication overviews the effects of international cooperation on
the concrete example of narcotics smuggling, and the following chapter analyses the
effects of the use of secret surveillance measures. One chapter is dedicated to the
practical implementation of new legal institutes, the cooperating witness and the
protected witness.

A part of this publication is dedicated to the analysis of the penal policy for criminal
offences with elements of organised crime. The last chapter details the problems in
access to data, specifically court verdicts and case files.



SUMMARY

Analysis shows that many new legal regulations are in favour of the persons accused
for money laundering and the most severe narcotics smuggling offences with elements
of organised crime.

Thanks to law amendments and the long duration of proceedings, indictments against
persons who were accused of severe forms of the criminal offence unauthorised
production, keeping and releasing for circulation of narcotics had to be altered and they
were only charged with the basic form of this offence, for which significantly more
lenient sentences are prescribed.

In addition, law amendments had adverse effects on proceedings related to organised
crime, because prosecutors and judges wrongly determined criminal offences the
defendants were charged with, so some defendants were acquitted of any criminal
responsibility, and others received significantly more lenient sentences.

Analysis of official statistics shows that some cases which contain no elements
required for the existence of organised crime are classified as organised crime cases.
In many cases, special prosecutors first filed organised crime charges, while later
dismissing such qualifications during the proceedings, but these verdicts were still
entered into the official statistics. Furthermore, many organised crime charges led to
convictions for criminal offences which do not constitute organised crime, and they are
still part of the official judiciary statistics in this field.

Concrete cases show that cooperation with other countries is not used in the adequate
manner and that during the proceedings, key evidence gathered by institutions of other
countries are challenged and dismissed in favour of domestic expert withesses, whose
findings favour persons accused of international narcotics smuggling. Trials in these
cases take an unusually long time and they are prolonged thanks to the toleration of
procedural abuse, which causes an inability to gather evidence through international
legal aid.

The introduction of new institutes of cooperating witnesses and protected withesses
did not have any significant effects. These institutes were only applied in one case
each in the period since this possibility was prescribed by law and they yielded no
concrete results.

A series of examples shows that prosecutors proposed, and courts ordered the
implementation of secret surveillance measures due to suspicions of organised crime,
and these proceedings ended in convictions for criminal offences for which the use of
these measures is not prescribed based on evidence which would not have been
gathered without the implementation of said measures. Concrete cases indicate that



the state prosecution has different criteria when it comes to the use of secret
surveillance measures, and that court orders do not contain all legally prescribed
elements, which complicates, and in some cases outright prevents any sort of checks
or controls of the legality of the violation of basic human rights.

Proceedings before Montenegrin courts last much longer, and their penal policy for
international narcotics trafficking is much more lenient than the practice of courts in
other countries. The duration of proceedings, law amendments in favour of accused
persons and the extremely lenient penal policy of courts allow for persons in charge of
criminal organisations dealing with international narcotics smuggling to be convicted to
sentences more lenient than their subordinates. On the other hand, in the verdicts of
persons who are mainly narcotics users and addicts, and who do not sell narcotics in
an organised manner, courts impose much stricter verdicts.

Persons convicted for organised crime enjoyed additional benefits in the form of
reduction of prison sentences thanks to decisions by the highest executive and judicial
authorities on the application of the institute of release on parole, as well as numerous
amnesty laws adopted by the Parliament of Montenegro.

Access to organised crime court verdicts and case files is limited, which greatly
hampers the analysis of the work of the courts. In addition to the erasing of defendants’
personal data from verdicts, courts also erase the data on countries and cities from
and across which narcotics are smuggled, the lanes and names of ships and names of
companies used for narcotics smuggling and money laundering. Furthermore, since
courts publish only the parts of the verdicts with full force and effect, they conceal the
data indicating their illegal operations by removing parts of the verdicts where second-
degree courts determined violations of law. Concealing of this data additionally
contributes to the mistrust in the work of the judiciary, reduces the responsibility of
judicial officials and questions the existence of their will to combat organised crime.






LEGAL FRAMEWORK ANALYSIS

This chapter contains an overview and analysis of the legal framework related to the
conduct of proceedings for criminal offences with elements of organised crime.

The first part of this chapter analyses the definition of organised crime and the
provisions of the Criminal Procedure Code relating to protected witnesses or injured
parties, cooperating witnesses, secret surveillance measures, temporary and
permanent confiscation of property whose legal origin has not been proved, and
financial investigation.

Legal framework analysis shows that there is a seri ~ ous mismatch in provisions
from procedural ! and material ? legislation when it comes to provisions
regulating extended confiscation of property. Due t o this, the provisions of
material legislation ®, which are more favourable to persons accused for
organised crime, must be enforced in practice. Furthermore, the legal provisions,
which imply that state prosecutors arbitrarily decide when they will file for extended
confiscation of property, make the role of prosecutors extremely susceptible to
corruption.

The second part of this chapter analyses the criminal offences characteristic for
organised crime: creating a criminal organisation; money laundering; unauthorised
production, keeping and releasing for circulation of narcotics; and criminal association.

Analysis of Amendments to the Criminal Code which the Government proposed
without any reasoning, and which was subsequently adopted by the Parliament, also
without reasoning, shows that the new legal regulations are in favour of persons
accused for money laundering and the most severe ac  ts of narcotics smuggling
with elements of organised crime.

Such legal regulation, as more lenient to defendants, must be applied to all
proceedings in cases of organised crime, both to ongoing and new organised crime
cases, regardless of whether the criminal offences were perpetrated before or after
their adoption.

1. Definition of organised crime

The definition of organised crime is given in the Criminal Procedure Code of
Montenegr04, the application of which in procedures relating to these criminal offences
began in September 2011°. The 2010 Criminal Code Amendments define organised
crime in the same manner as the Criminal Procedure Code®.

' Criminal Procedure Code

2 Criminal Code

® Criminal Code

“ Criminal Procedure Code, "Montenegro Official Gazette" no.57/2009 and 49/2010
5 Criminal Procedure Code, Article 22

¢ Criminal Code, Article 401a, paragraph 6.



According to the Criminal Procedure Code and Criminal Code, in order for a criminal
offence to be classified as organised crime, the cumulative fulfilment of following
conditions is implied

1)

2)

3)

4)

The existence of grounds for suspicion — a reasonable suspicion that a
criminal offence has been perpetrated;
Severity of the criminal offence  — reflected in the abstract weight expressed

as punishable under law by an imprisonment sentence of four years or a more
severe sentence;

Organisation - reflected in the requirement that the criminal offence has to be
the result of three or more persons joined into a criminal organisation, i.e.
criminal group;

A specific criminal aim  of the organisation or group, reflected in the
perpetration of criminal offences in order to obtain illegal proceeds or power.

In addition, the existence of organised crime occurs in cases when at least three of
the following conditions have been met

1)
2)
3)
4)
5)
6)
7)

8)

Hierarchy structure — every member of the organisation, i.e. criminal group has
had an assignment or role defined in advance or obviously definable;

Continuity in action — the actions have been planned for a longer period of
time or for an unlimited period;

Internal rules — the activities have been based on the implementation of certain
rules of internal control and discipline of its members;

International proportion - the activities have been planned and performed in
international proportions;

Violent nature of the organisation — the activities of the organisation include the
application of violence or intimidation or there is a readiness for their application;
Existence of business connections  — the activities of the organisation include
economic or business structures;

Unlawful legalisation of income - the activities of the organisation include the
use of laundering of money or unlawfully acquired gain;

Connections to power factors - influence of the organisation upon the political
authorities, media, legislative, executive or judiciary authorities or other
important social or economic factors.

1.1. Influence of law amendments on the definition of organised crime

The new Criminal Procedure Code is applied in all organised crime
proceedings initiated after September 01, 2011, while the old one was
applied in investigations initiated before this date and in appeal
proceedings against verdicts adjudicated before the coming into force of
the new Code.

7 Criminal procedure Code, Article 513.
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The new Criminal Procedure Code no longer prescribes a special type of criminal
proceedings for criminal offences of organised crime, which is a simpler and better
solution than the previous one, from a technical standpoint.

The old Criminal Procedure Code did not contain such a precise definition of
organised crime, instead there were specific provisions on proceedings for criminal
offences perpetrated in an organised manner.

In addition, the old Criminal Procedure Code did not contain a requirement that it
should be a criminal offence punishable under law by an imprisonment sentence of
four years or a more severe sentence.

The criterion relating to the abstract weight of the criminal offence  regarding the
prescribed punishment (an imprisonment sentence of four years or a more severe
sentence), has not been characteristic for our legislation until the adoption of this
Code.

The previous Criminal Procedure Code does not recognise this criterion, and while
defining the other terms and institutes, our legislation has so far kept to the boundaries
of the prescribed punishments as three, five or ten years of imprisonment.

The limit of four years of imprisonment appears in our criminal legislation for the first
time in the new Criminal Procedure Code, and it was taken from the UN Convention
against Transnational Organised Crime.

The new Criminal Procedure Code also brings some changes which in

practice may lead to solutions favouring persons accused for criminal

offences with elements of organised crime. In relation to the condition

related to the use of different structures, the new Criminal Procedure

Code no longer prescribes the use of political structure s, and only
business and economic structures are mentioned.®

In this way, this condition will not be applicable if an organisation uses a political party
as a political structure in their activities.

For example, a potential criminal organisation consisting of a number of members with
determined roles who perpetrate severe criminal offences for a prolonged period of
time with the aim of acquiring wealth or power, which, in addition to the above, uses a
political party to perform criminal offences, would not be considered an organised
crime organisation according to the present legal regulation, which is an absurdity of
sorts.

Instead of considering the use of political structures, i.e. political parties, as one of the
special conditions for the existence of organised crime, the new Criminal Procedure
Code attempts to regulate this connection through the influence of the organisation on
"political authorities” , as stated in Article 22, paragraph 8, item Z.

8 Criminal Procedure Code, Article 22. Paragraph 8. item d)

1



The term "political authorities" is completely vague and imprecise from a legal
standpoint . From a strictly legal point of view, it is evident that there are only the
legislative, executive and judicial authorities, so it is unclear who is to be influenced if
this organised crime condition is to be fulfilled.

Therefore, the condition of influencing "political authorities" is redundant here and it
certainly does not lead to a possibility for political parties to be associated with
organised crime, since political parties cannot legally be considered as any form of
authority, not even as "political authorities".

2. Protected witnesses
2.1. Protection in court

Protection of protected witnesses in court consists of a special manner of participation
and hearing in the criminal proceedings and it is prescribed by the Criminal Procedure
Code.

If reasonable concern exists that a witness would put in danger himself/herself,
spouse’s, close relative’s or a close person's life, health, physical integrity, freedom or
property of great value by giving a statement or answering certain questions, witnesses
may withhold from giving identification data, answering certain questions or giving the
statement altogether until their protection is secured.’

The ruling on the special manner of participation and hearing of protected witnesses in
investigations shall be issued by the investigative judge at the motion of witnesses, the
defendant, the defence counsel or the State Prosecutor, whereas at the main hearing it
shall be issued by the Panel.”® A judgment may not be based solely on the statement
given by the protected witness.**

Special ways of participating and hearing of witnesses in the criminal procedure are;
hearing of witnesses under pseudonym, hearing with assistance of technical devices **
and the like. The investigating judge shall ban all questions which could lead to the
disclosing of the identity of witnesses, and any persons who learn the details about
witnesses shall keep them secret.*®

o~ However, no specific sanctions in case of violating of the
prohibition of disclosure of the identity of a prot ected witness are
prescribed , nor is there a provision prescribing that the court shall warn
the persons familiar with the identity of the protected withesses that the
disclosure of such information is a criminal offence.

9 Article 120, Criminal Procedure Code

10 Article 122, Criminal Procedure Code

" Article 123, paragraph 2, Criminal Procedure Code

"2 protective wall, voice simulators, devices for transmission of image and sound
'3 Article 121, Criminal Procedure Code
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A case of disclosing of the identity of a protected witness might eventually be treated
as a criminal offence of unauthorised disclosure of a secret'* which is punishable by a
fine or imprisonment not exceeding one year. Such punishments indicate that this is a
minor criminal offence, which is certainly not how the disclosure of the identity of a
protected witness should be deemed. This is why it is logical and necessary to
prescribe a separate criminal offence or a separate , more severe form of this
criminal offence, when the disclosure of a secret i s related to the identity of a
protected witness

2.2. Protection out of court

The conditions and procedures for providing out-of-court protection and assistance to
protected witnesses and persons close to them are regulated by the Law on Witness
Protection.™ Their protection shall be provided through the application of the Protection
Programme, and may be applied only with the consent of the witnesses, i.e. persons
close to them.™®

Unlike witness protection in criminal proceedings which is applied in case of danger for
the witness or a person close to him or her and which is not limited to certain criminal
offences, the Law on Witness Protection stipulates that the Protection Programme
shall be applied only if the criminal offence cannot be proved without the testimony of
the witness or if the proving thereof in another way would be made significantly more
difficult, when the following criminal offences are being proven:
- Criminal offences against the constitutional order or security of the Republic of
Montenegro,
- Criminal offences against humanity and other values protected by international
law,
- Criminal offences committed in an organised manner,
- Criminal offences carrying a legally prescribed punishment of 10 or more years
of imprisonment.

A~ This is why it is possible in practice for a certai n person to have
the status of protected witness in a criminal proce eding, but that
he/she cannot be protected out of court and cannot enter the
Witness Protection Programme. This can discourage p rotected
witnesses from giving full and truthful statements.

Decisions on application, termination, cessation and extension of the Protection
Programme application shall be made by a Commission which shall be made up as
follows: a judge of the Supreme Court of the Republic of Montenegro, a representative
of the Chief State Prosecutor and the Head of the Protection Unit, director of an

' Article 171, Criminal Code

5 "Official Gazette of the Republic of Montenegro” no.65/2004 and "Official Gazette of Montenegro”
no.31/2014

'® Article 2, Law on Witness Protection

7 Article 5, Law on Witness Protection
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administration body responsible for the enforcement of criminal sanctions and a
psychologist named by the head of the state administration in charge of labour and
social welfare.™®

The Commission shall decide on the application of the Protection Programme at the
request of the Chief State Prosecutor put forward by the following persons: the
witness, competent state prosecutor, judge handling the case, the Director of the
Institution for Execution of Criminal Sanctions and the Head of the Crime Police
Administration.™®

Should the Commission adopt the decision on the application of the Protection
Programme, it shall authorise the Head of the Protection Unit to enter into agreement
on the Protection Programme application with the witness, i.e. person close to him or
her.?° Should it be determined that the protected person still requires protection after
the expiration of the period of the Protection Programme stipulated in the Agreement,
the Chief State Prosecutor shall submit a request for extension of the application of the
Protection Programme to the Commission.**

The measures by which the protection of witnesses o r person close to them is
provided shall be as follows:

- physical protection of person and property;

- relocation;

- concealing identity and information about ownership;

- change of identity.*

The Protection Programme application shall cease:

- upon the expiry of the period of application of the Protection Programme
envisaged in the Agreement;

- if the protected person dies;

- in the case that the protected person, parent or guardian of the minor who is a
protected person, or guardian or legal representative of the protected person
completely or partially deprived of the capacity to transact business, renounces
the protection;

- by way of a decision on termination of the Protection Program application.”

After a reasoned proposal by the Chief State Prosecutor or the Head of the Protection
Unit, the Commission may pass a decision on termination of the Protection Program
application:
- if the reasons justifying the Protection Programme application no longer exist,
- if the protected person does not fulfil his or her obligations under the
Agreement,

'8 Article 6, Law on Witness Protection

% Article 14, Law on Witness Protection
20 Article 21, Law on Witness Protection
2" Article 24, Law on Witness Protection
22 Article 27, Law on Witness Protection
B Article 42, Law on Witness Protection
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- if, during the course of the Protection Programme application, criminal
proceedings have been instituted against the protected person for a criminal
offence that brings into question the justifiability of the Protection Programme
application,

- if the protected person, without a good reason, declines to accept the
employment offered by the Protection Unit or if he or she stops performing
other activity for earning income,

- if a foreign country, in the territory of which the protected person has been
located, requests the cessation of the Protection Program application for the
reasons set forth by an international treaty or agreement;

- if the protected person enters false information into the Questionnaire.**

3. Cooperative witnesses

The State Prosecutor may put a motion to the court to examine as withess a member
of the criminal organization, i.e. criminal group who consents to do so (hereinafter:
cooperative witness) against whom criminal charges have been brought or criminal
proceedings have been instituted for an organized crime offence.

A cooperative witness may not be a person for whom reasonable doubt exists that
she/he is an organizer or a leader of a criminal organization i.e. criminal group.®

The State Prosecutor may put forth a motion to the court to examine as witness a

member of the criminal organization, if it is certain that:

- their statement and evidence provided to the court will significantly
contribute in proving the criminal offence in question and culpability of
perpetrators or assist in revealing, proving and preventing other criminal
offences of the criminal organization or criminal group and

- the significance of their statement  as to proving these criminal offences and
culpability of other perpetrators prevails over the harmful consequences of
the criminal offence they have been charged with

The motion referred to in paragraph 1 of this Article may be put forth before the State
Prosecutor the completion of the main hearing, and such a motion shall contain the
facts and data on the basis of which the court shall issue a ruling on establishment of
the status of a cooperative witness.

A cooperative witness who has made a statement before the court pursuant to the
provisions of the present Code may not be prosecuted for the criminal offence of
organized crime for which the proceedings are being conducted.

In that case the State Prosecutor shall dismiss the criminal charge or refrain from
prosecution of the cooperative witness at the latest until the completion of the main
hearing being conducted against other members of the criminal organization, i.e.

2 Article 42, Law on Witness Protection
3 Criminal Procedure Code, Article 125, paragraph 2 and 3
% Criminal Procedure Code, Article 125, paragraph 1
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criminal group and the court shall render a decision by which the charges against the
cooperative witness are rejected.27

4. Secret surveillance measures

The Criminal Procedure Code prescribes in detail the procedure of determining and
application of Secret Surveillance Measures (SSM).*®

The first condition for the application of these measures is that evidence cannot be
obtained in another manner or its obtaining would require a disproportional risk or
endanger the lives of people.

The second condition is the existence of grounds for suspicion that a person or
group of persons has perpetrated, is perpetrating o r is preparing to perpetrate
the following criminal offences :

1) for which a prison sentence of ten years or a more severe penalty may be
imposed;

2) containing elements of organized crime ;

3) containing elements of corruption , as follows: money laundering, causing false
bankruptcy, abuse of assessment, passive bribery, active bribery, disclosure of
an official secret, trading in influence, as well as abuse of authority in economy,
abuse of an official position and fraud in the conduct of an official duty with a
prescribed imprisonment sentence of eight years or a more serious sentence;

4) abduction, extortion, blackmail, meditation in prostitution, displaying
pornographic material, usury, tax and contributions evasion, smuggling, unlawful
processing, disposal and storing of dangerous substances, attack on a person
acting in an official capacity during performance on an official duty, obstruction
of evidences, criminal association, unlawful keeping of weapons and explosions,
illegal crossing of the state border and smuggling in human beings;

5) against the security of computer data.

After a reasoned proposal by the state prosecutor, an investigative judge may order
the following measures of secret surveillance
1) secret surveillance and technical recording of telephone conversations
or other communication carried out through devices for distance technical
communication, as well as private conversations held in private or public
premises or in the open;
2) secret photographing and video recording in private premises;
3) secret supervision and technical recording of persons and objects.30

In addition, the state prosecutor may order the following measur es, after a
reasoned proposal by police forces:

7 Criminal Procedure Code, Article 129, paragraph 1 and 2

28 Criminal Procedure Code, Articles 157.-162.

¥ Criminal Procedure Code, Article 157. Paragraph 1.

% Criminal Procedure Code, Article 157. Paragraph 1. Items 1.2. And 3.
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1) simulated purchase of objects or persons and simulated giving and taking

of bribe;

2) supervision over the transportation and delivery of objects of criminal
offence;

3) recording conversations upon previous informing and obtaining the

consent of one of interlocutors;
4) use of undercover investigators and collaborators

The motion and the order for application of all secret surveillance measures shall
contain: the type of measure, data on the person against whom the measure is
enforced, grounds for reasonable suspicion, the manner of measure enforcement, its
aim, scope and duration.®* The motion and the order for ordering measures shall
become an integral part of the criminal file.

All secret surveillance measures, except the simulated purchase of objects or persons
and simulated giving and taking of bribes may last only as long as necessary, at the
longest four months, although for valid reasons the y may be prolonged for three
more months .

Simulated purchase of objects or persons and simulated giving and taking of bribes
may refer only to one simulated act, and all subsequent motions for the application of
this measure against the same person shall contain a statement of reasons justifying
the repeated application of this measure.*

The Criminal Procedure Code also prescribes that, if the measures were undertaken
in contravention to the provisions of the present Code or in contravention to the order
of the investigative judge, the judgment may not be founded on the collected
information .

The ratio legis of such detailed regulation regarding the appliance of secret
surveillance measures is mostly aimed at strengthening the credibility of the evidence
materials gathered by means of such measures, but also in allowing control (primarily
by the defence) and preventing illegal and random violations of basic human rights.

4.1. Secret surveillance measures in the draft amen dments to the Criminal
Procedure Code

In August 2014, the Ministry of Justice submitted to the Parliament a Draft Law
Amending the Criminal Procedure Code, which significantly expands the powers of law
enforcement authorities when applying SSM.

This Draft introduced another two criminal offences for which SSM may be applied:
documents counterfeiting and forgery of official documents.

3 Criminal Procedure Code, Article 159.
32 Criminal Procedure Code, Article 159. Paragraph 5.
3 Criminal Procedure Code, Article 162. Paragraph 1.
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It stipulates that SSM, which according to current regulation may be requested by a
state prosecutor only after a proposal by a police authority, may now also be ordered
ex oficio, i.e. without a proposal by the police

TN The draft prescribes that SSM may last up to 18 months, unlike current
regulation where the maximum duration is seven months. Unlike current
regulation, the Draft stipulates that after the first four months, SSM may
be prolonged for another 14 months

This means that after the first period which is primary and after w hich SSM may
only be prolonged in extraordinary circumstances, t he Draft provisions stipulate
that SSM can be prolonged for a secondary period by a period up to three times
longer .

This provision is controversial in terms of compliance with the Constitution and the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
which state that restrictions of human rights and freedoms must be reduced to a
minimum period necessary and that citizens must hav e the opportunity to
efficiently control the application of these measur es in practice .

The Draft Criminal Procedure Code Amendments stipulates that these SSM may be
terminated by an order, and then later continued towards the same person in relation
to the same criminal offence. In addition, the period of termination does not count
towards the maximum duration of SSM . A regulation of this sort prevents the control
of legitimate application of SSM, and may lead to the arbitrary application of SSM for
an unlimited period.

The explanation of the amendments states only that the current duration of SSM
"significantly hampered the collection of evidence". It is unclear what was the basis for
the estimate that longer durations would give better results in practice. If this type of
logic is accepted, then eventual further amendments to the Criminal Procedure Code
might prescribe that SSM may be applied for even longer periods or even indefinitely.

5. Seizure of property

The new Criminal Procedure Code of Montenegro® prescribes a possibility for a court
to order a temporary seizure of property at the request of the state prosecutor.
According to the Criminal Code®, a condition for extended seizure of property is that
the perpetrator is convicted for one of the following criminal offences:

- perpetrated as part of a criminal organisation36

- against humanity and rights guaranteed by international law,

- money laundering,

- unauthorised production, keeping and releasing for circulation of narcotics,

3% Criminal Procedure Code, Article 90, paragraph 1
3 Criminal Code, Article 113, paragraph 3
% Criminal Code, Article 401a
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- against payment operations and economic transactions and against official duty,
committed out of greed for which a prison sentence of eight years or a more
severe penalty may be imposed.

e Property may be seized from the sentenced persons, their legal
successors or persons to whom the sentenced persons have
transferred their property who are not able to prove the legality of its
origin, and grounds of suspicion exist that the property in question
was illicitly acquired . This means that in such cases the burden of

proof is passed on to the defendants , or persons associated with them.

The State Prosecutor shall initiate a financial investigation by way of an order
against the suspects or accused persons and evidence shall be collected on the
property and revenues of these persons.37

The period when said property was gained is defined by the Criminal Code as a period
before and/or after the perpetration of the criminal offence for which the perpetrator
was convicted with full force and effect and for which seizure of property may be
applied, until the sentence became final. In addition, the court should determine that
the time context of when the property was gained and other case circumstances justify
the seizure of property.®®

The State Prosecutor shall, at the latest within one year after the finality of the
judgement, submit the request for the confiscation of property of the convicted
person, his/her legal successor or a person to whom the convicted person has
transfegged the property for which there is no evidence on the legality of i ts
origin .

e The court cannot order the permanent or temporary s eizure of
property ex oficio . For the property to be seized, the state prosecutor
must previously submit a request for seizure. However, no legal
provision prescribes an explicit obligation for pro secutors to
submit such a request to the court, nor any consequ ences in case

of the prosecutor’s failure to submit such a reques t.

This means that state prosecutors arbitrarily decide when to submit, and when not to
submit such requests, meaning that there is a possibility for them not to submit such
requests and go unpunished. Such provisions leave a possibility for abuse by the
prosecution and make the prosecutor's office extrem ely susceptible to
corruption .

The Criminal Procedure Code provisions on temporary seizure of property, financial
investigation and permanent seizure of property for which there is no evidence on the
legality of its origin have only been applied® after the adoption of the 2010 Criminal

37 Criminal Procedure Code, Article 90, paragraphs 2 and 3
3 Criminal Code, Article 113, paragraph 4

¥ Article 486, paragraph 1, Criminal Procedure Code

“0 Criminal Procedure Code, Article 516, paragraph 1
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Code amendments.** An additional problem is the obvious mismatch between the
Criminal Code and the Criminal Procedure Code,  which is an absurdity.

In cases of extended seizure, in accordance with the provisions of the Criminal
Procedure Code, the convicted persons are required to prove the legality of the origin
of property by authentic documents or otherwise, while the Criminal Code prescribes a
significantly lower standard which is undoubtedly and significantly more favourable to
convicted persons — to make it probable that the origin of the property is legal*>. The
institute of extended seizure and the material-law conditions for its application are
regulated by the Criminal Code, and the Criminal Procedure Code should regulate the
procedure for its appliance, just like it regulates the procedure for appliance of all other
provisions of the Criminal Code.

Therefore, in cases of collision between the two Codes in the provisions
regulating the conditions for application of extended seizure of property,
priority is given to Criminal Code provisions, whic h are significantly

D more favourable for persons convicted for criminal offences with
elements of organised crime.

Four and a half years after the adoption of a legal regulation more favourable for
participants in organised crime, the Government sent a draft Law on Seizure of
Property Gained as Crime Proceeds to the Parliament. This Draft Law removes this
mismatch and includes a stricter standard for convicted persons — an obligation to
prove the legality of origin of the property.

This draft Law also increases the number of criminal offences for which seizure of
property may be applied, so in addition to the earlier mentioned criminal offences, it
also includes the following criminal offences:
- abduction by force and child pornography;
- certain criminal offences against property”;
- certain criminal offences against payment operations and economic
transactions — regardless of the motive and prescribed sanction®*;
- certain criminal acts against the safety of computer data”;
- in addition to the creation of a criminal organisation, certain other criminal
offences against public order*®;

4 "Official Gazette of Montenegro” no.25/2010

“Z Criminal Code, Article 113, paragraph 2

“ Grave theft, theft in nature of robbery, robbery, embezzlement, fraud, arranging the outcome of a
competition, extortion, blackmail, usury

“ Counterfeiting money, counterfeiting securities, counterfeiting and abuse of credit cards and cards for
non-cash payment, making, acquiring and giving to another soft means for counterfeiting, tax and
contribution evasion, smuggling, negligent performance in business activities, causing bankruptcy
procedure, causing false bankruptcy, abuse of authority in economy, passive bribery in economy, active
bribery in economy, abuse of confidential information and manipulation on a market of securities or other
financial instruments

4> Computer sabotage, computer fraud and unauthorised use of computers and computer network

“ Criminal association, manufacture and acquisition of weapons and means intended for commission of
criminal offences, participation in a group committing a crime, illegal crossing of the state border and
smuggling of human beings
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- certain criminal offences against official duty - regardless of the motive and
prescribed sanction 4.

- certain criminal offences against humanity and rights guaranteed under
international law*.

The new provisions remove the mismatch between the Criminal and Criminal
Procedure Codes in a manner more unfavourable to participants in organised crime
due to the obligation to prove the legal origin of property, which should allow a more
efficient seizure of property gained as crime proceeds and which increases the number
of criminal offences for which measures of seizure of property may be applied. This
Draft Law will only come into force after it has been adopted by the Parliament and
only for proceedings initiated after the coming into force of the Law. This type of
regulation mismatch and delays in the removal of these problems bring into question
the political will for fighting organised crime.

6. Criminal offences characteristic for organised ¢ rime
6.1. Creating a criminal organisation

This criminal offence was introduced into Montenegrin legislation through the 2010
Criminal Code amendments, which entered into force in May 13, 2010. Having in mind
that a criminal organisation is considered as an organisation the actions of which
constitute criminal offences from the field of organised crime, prescribing this criminal
offence was aimed at increasing legal repression against organised crime.

According to this incrimination, an action of organising or being part

of a criminal organisation is sufficient for the ex istence of this
criminal offence , and if an organiser or member commits another
criminal offence as part of the organisation, they will also be held liable
for this offence.

Therefore, unlike in previous regulation, criminal liability exists in organising or
being part of a criminal organisation , while earlier this responsibility existed only
when another criminal offence was perpetrated in the organisation. Therefore, it is
undisputable that this amendment of the Criminal Code should increase repression
towards organised crime.

47 Abuse of official status, fraud in service, embezzlement, illegal mediation, incitement to illegal
mediation, passive bribery and active bribery

“ Trafficking in human beings, trafficking in children for adoption, submission to slavery and
transportation of enslaved persons, international terrorism, public provocation to commit terrorist acts,
recruitment and training for the commission of terrorist acts, use of lethal devices, destruction and
damage to a nuclear facility, financing of terrorism and terrorist association. When it comes to criminal
offences against humanity and rights guaranteed under international law, the number of criminal offences
was reduced because now seizure of property may be applied to all criminal offences from this Chapter of
the Criminal Code, while the Draft Law on Seizure of Property Gained as Crime Proceeds restricts the
application of this measure to the abovementioned criminal offences.
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Criminal organisations and organised crime are defined by the Criminal Code® in a
manner identical to the Criminal Procedure Code  *°, with the same shortcomings
which exclude political parties from organised crime, as mentioned in chapter 1.1.

6.2. Money laundering

Money laundering is one of the criminal offences characteristic for participants in
organised crime, and it represents their attempts to legalise proceeds acquired through
crime thus concealing its criminal origins. This criminal offence was first introduced in
the Montenegrin Criminal Code in 2002, and subsequently regulated by the Code from
2003.

The 2010 Criminal Code amendments changed the actio ns of perpetrating this

criminal offence ' and defined it through three forms: conversion or transfer of
property; acquiring, holding or use of property; and concealing or misrepresentation of
property. Of course, in all three forms of the action it is necessary that the property in
question originates from criminal activities, regardless of which criminal offence is in
question. In a similar manner, the term of money laundering was also changed and
defined by Amendments to the Law on Prevention of Money Laundering from 2012.%

P The current Criminal Code does not contain a provision explicitly
regulating that the existence of a criminal offence of money
laundering does not require the existence of a conv iction for a
predicate offence, which is contrary to the Council of Europe

Convention on Laundering, Search, Seizure and Confiscation of Crime
Proceeds from Crime and on the Financing of Terrorism ratified by Montenegross.

Article 9, paragraph 5 of the Convention explicitly outlined that each Party shall ensure
that a prior or simultaneous conviction for the predicate offence is not a prerequisite
for a conviction for money laundering.

In addition, Amendments to the Criminal Code stipulate a significantly milder
punishment for perpetrators of predicate criminal o ffences when they are also
perpetrators of the criminal offence of money laund ering.

According to the old regulation , when the perpetrator of a predicate criminal offence
laundered money, he/she could have been sanctioned by one to eight years of
imprisonment. Today the same punishment for persons convicted of laundering money
is also prescribed for the same perpetrator, a sentence of between six months and

five years of imprisonment , even if he/she is not also simultaneously the perpetrator

“ Criminal Code, Article 401a, paragraph 6.

% Criminal Procedure Code, Article 22.

5! Criminal Code, Article 268, paragraph 1

52 "Official gazette of Montenegro” no.14/2012

¥ The Council of Europe Convention on Laundering, Search, Seizure and Confiscation of Proceeds from
Crime and on the Financing of Terrorism was ratified by Montenegro by a Law adopted in July 29, 2008.
"Montenegro Official Gazette - International Treaties", no. 5/2008 from August 07, 2008
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of a predicate criminal offence. This regulation was proposed by the Government and
adopted by the Parliament without any official reasoning.

6.3. Unauthorised production, keeping and releasing for circulation of narcotics

This criminal offence mostly appears in practice as a criminal offence with elements of
organised crime. In the 2010 Criminal Code amendments® the actions of perpetration
of the criminal offence unauthorised production, keeping and releasing for circulation of
narcotics were alternatively defined as:

1) unauthorised production, processing and sale;

2) buying, keeping and transport for the purpose of sale;

3) mediating in selling or buying and

4) any other form of unauthorised releasing for circulation of narcotics.>

Therefore, in order for this criminal offence to exist, the action of buying, keeping or
transporting of narcotics should be performed for the purpose of sale.

The 2010 Criminal Code amendments changed the paragraphs 2 and 3 of Article 300
of the previous Code®® which prescribed two more severe forms of this criminal offence
and stricter sanctions, changing them to the benefit of persons accused for these
criminal offences. In this way, the Government and Parliament allowed con  crete
benefits for persons accused for the perpetration o f the most severe form of this
criminal offence, but also facilitated entry and us e of narcotics in Montenegro.

More persons or network

this criminal offence in cases in cases where it is perpetrated by
more persons. Article 300, paragraph 3 earlier prescribed that
D perpetrators shall be punished by imprisonment of three to fifteen years,
if an act was committed by more persons or if the perpetrator organised
a network of dealers or mediators.

j The Criminal Code amendments changed the more sever e form of

The Code amendments erased the words “if an act was committed by more
persons” from this paragraph, so it stipulates that perpetrators will be punished by
imprisonment of three to fifteen years, only if they organised a network of dealers or
mediators .

In the reasoning of the Draft Amendments to the Criminal Code, the Government did
not state the reasons for changing this paragraph . However, according to court
practice and legal theory, the legal formulation "more persons" relates to two or
more persons . However, the term network implies more than two persons. In this

> Article 84, Law Amending the Criminal Code ("Montenegro Official Gazette" no.25/2010 from May 05,
2010)

% Criminal Code, Article 300, paragraph 1

% "Republic of Montenegro Official Gazette" no.70/2003 from December 25, 2003
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way, these law amendments needlessly hinder the process of proving  and result in
a more favourable position for persons accused of perpetrating severe forms of this
criminal offence.”’

Bringing of small quantities of drugs in Montenegro — is (not) a criminal
offence!?

Paragraph 2 of Article 300 of the old Criminal Code stated that anyone who
unlawfully brings narcotics into Montenegro shall b e punished by an
imprisonment sentence of two to twelve years. Such a legal regulation caused different
interpretations and disEutes58 due to which the Criminal Division of the Supreme Court
took the legal position>® that this is a criminal offence even if a person brings into the
country narcotics for personal use. The Supreme Court reasoned that “when regulating
this offence, the legislator wanted to prevent unauthorised bringing of substances or
preparations declared as narcotics into Montenegro”.

However, three and a half years later, when explaining their Draft Amendments to the
Criminal Code, the Government stated:

“Bringing narcotics into Montenegro (paragraph 2) is related to the basic form, i.e. it
requires the existence of intent to perpetrate this form, and so bringing smaller
amounts of narcotics for personal use shall no long er represent a severe form of
this criminal offence”.

However, the Government did not state  that this regulation stipulates
that bringing smaller amounts of narcotics for personal use is no
longer a criminal offence , and not that it does not represent a severe
form of this criminal offence. Therefore, since the coming into force of
the Criminal Code amendments, in order for someone to be convicted
for bringing narcotics into the country, it is necessary to prove that he/she brought it
with intent of releasing it into circulation

In addition, neither the Government as the proponent, nor the Parliament as a
legislator, indicated how the courts should determine what "smaller amoun ts" are .
This means that the courts will determine this standard in practice themselves and that
they will determine what is a “smaller amount” on a case to case basis, and also
whether the same quantity of different types of narcotics will be considered "small".

The criminal justice reaction towards persons using narcotics could certainly not be
justified, but such regulation surely does not contribute towards the reduction of

57 Further reading in chapter B) Influence of law amendments on court verdicts

%8 On the one hand is the interpretation that an action of bringing of the narcotics should be considered as
a separate action, i.e. a separate more severe form of this criminal offence, as can be deducted from a
linguistic interpretation of the norm. Another interpretation is that this severe form should be tied to the
basic offence and that it exists only for the purpose of perpetrating the basic form of the offence, i.e. if
the drug is brought into Montenegro for further circulation.

% Su.IV.no.813/2006 from December 18, 2006
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drug use as a deviant phenomenon, nor combating thi s criminal offence,
regardless of whether it is performed in an organis ed manner or not.

6.4. Criminal association

This criminal offence® does not indicate the existence of organised crime by
itself , but court practice classifies it as this type of criminal offence, increasing the
official statistics in this way.

The fact that this is not a criminal offence which indicates the existence of organised
crime by default was indirectly confirmed by the legislator in the 2010 Criminal Code
amendments, when, in addition to this criminal offence, it prescribed the criminal
offence creating a criminal organisation.

According to the legal description of the offence, organisers shall be liable for
organising the criminal association, and associatio n members shall only be
liable if the association was aimed to commit crime S punishable by
imprisonment of five years or more . If an organiser or member perpetrates a
criminal offence as part of the association, they will be liable both for the criminal
offence in question and for the criminal offence criminal association.

This criminal offence implies the creation of a group or other type of association, a plan
to perpetrate criminal offences, assigning of roles to members and general taking of
measures for the functioning of the association, i.e. to perpetrate the criminal offences
the association was created for. According to opinions by practice legal theory, a group
and association is made up of at least three persons associating in order to perpetrate
criminal offences.

These characteristics (organisation, number and role of members, aim) represent
similarities with organised crime and are also the reason for the prosecution and courts
to wrongfully treat cases which are tried for this offence as organised crime
cases.

The description of the actions of this criminal off ence fulfils only two out of four
conditions necessary for the existence of organised crime which have to be
fulfilled cumulatively °', and only one of the eight possible requirements  ®, of
which at least three have to be fulfilled in order for the existence of organised crime to
be confirmed.

However, the very outcome of these proceedings often shows that there has been no
organised crime, and sometimes not even this criminal offence is present, but these

¢ Criminal Code, Article 401

" The conditions related to the severity of this criminal offence and special criminal aim of the group are
different.

2 The missing conditions are continuity in action, internal rules, international proportion, violent nature
of the organisation, existence of business connections, unlawful legalisation of gain and connections with
power factors.
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court verdicts and prosecution indictments are statistically part of their results in the
fight against organised crime.

6.5. Trafficking in human beings

The criminal offence trafficking in human beings is mostly perpetrated in a manner
which makes it organised crime. This criminal offence has one of the most complex
descriptions of the perpetration action in the Criminal Code®®, which significantly
hinders its proving. The existence of this criminal offence requires the taking of
certain actions in a certain manner and with a cert  ain aim.

According to the legal description® the perpetration action includes
- recruitment,
- transport,
- transfer,
- handovers,
- sales,
- buys,
- mediation in sales,
- hiding or
- keeping another person.

This action should be committed in one of the following means:

- force or threat,

- deceit or keeping in delusion,

- by abusing authority, trust, relationship of dependency, difficult position of
another person,

- by keeping back identification papers or by giving or receiving money or other
benefit for the purpose of obtaining consent of a person having control over
another.

In addition, it is necessary that the actions be taken with a certain aim which may be:
- exploitation of work,
- forced work,
- submission to servitude,
- commission of crimes, prostitution or other form of sexual exploitation,
- beggary,
- pornographic use,
- taking away a body part for transplantation or
- for use in armed conflicts.

¢ The basis for the legal formulation was the UN Convention against Transnational Organised Crime
supplemented by the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially in Women
and Children

¢ Criminal Code, Article 444, paragraph 1
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If this offence is perpetrated against a juvenile person, the offender shall be liable to
imprisonment prescribed for that offence, even if there was no force, threat or any
other of the stated methods present in the commission of the crime.®

The punishment for the basic form of this criminal offence is imprisonment for a term
of one to ten years . For severe forms of this criminal offence, the Criminal Code
prescribes stricter punishments:

- imprisonment of a minimum of three years if the offence was perpetrated
against a juvenile or if the offence was perpetrated by an official in the
performance of official duties or if it intentionally endangered the life of one or
more persons®,

- imprisonment of one to twelve years if the offence caused serious bodily
injuries to a person67,

- imprisonment of a minimum of ten years if the offence caused the death of
one or more persons or if the perpetrator deals with committing this criminal
offence or if the offence was perpetrated in an organised manner by more
persons®

The law also stipulates a punishment of six months to five years in prison for
persons who use the services of persons they know they were the victims of
trafficking in human beings, and if the victim of trafficking is a juvenile, the user of
services will be punished with three to fifteen years in prison

6.6. Other criminal offences

Similarly as criminal association, the prosecution and courts often classify the criminal
offence illegal crossing of the state border and smuggling of human beings as
organised crime without any foundation®. This way, proceedings for this criminal
offence are initiated as organised crime proceedings, and indictments and verdicts
become part of the statistics related to organised crime, even though the conditions
required by law to establish organised crime are not even close to being fulfilled.

A severe form of the criminal offence lllegal crossing of the state border and smuggling
of human beings exists when it was committed by more persons in an organised
manner '°, who illegally transport other persons across the border or who enable other
persons to illegally cross the border or the illegal stay or transit of such persons for
gain.

Therefore, the qualifying circumstance for the severe form of this criminal offence is a
certain degree of organisation, which is certainly not on the level of organised crime, in
the sense of fulfilling a series of conditions precisely regulated by the Criminal
Procedure Code and Criminal Code.

¢ Criminal Code, Article 444, paragraph 2

¢ Criminal Code, Article 444, paragraph 3

¢ Criminal Code, Article 444, paragraph 4

¢ Criminal Code, Article 444, paragraph 5 and 6
¢ Criminal Code, Article 405

70 Article 405, paragraph 3, Criminal Code
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In this way, the prosecution and courts use a lower degree of organisation expressed
only through the participation of more persons in the perpetration of this criminal
offence to unreasonably and unlawfully classify proceedings and verdicts for this
criminal offence in the field of organised crime.
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INFLUENCE OF LAW AMENDMENTS ON JUDICAL PROCEEDINGS

The 2010 Criminal Code amendments , which abolished the severe form of the
criminal offence unauthorised production, keeping and releasing for circulation of
narcotics for cases when it is perpetrated by more persons’’, provided concrete
benefits for persons accused of smuggling of narcot ics.

Concrete examples show that thanks to the amendments to this law and the long
duration of proceedings, indictments against persons charged with severe forms of this
criminal offence had to be altered and they were subsequently charged only with
the basic form of this offence for which a much mor e lenient punishment is
prescribed 2,

In addition, law amendments had an adverse effect on proceedings in cases of
organised crime, because prosecutors and judges wrongly determined criminal
offences defendants were charged with.  Because of this, some accused persons
were acquitted of all criminal responsibility, and others received much more
lenient sentences. These cases impose the question: who is to blame: ignorance
or corruption in the judiciary?

1. Law amendments help persons accused of narcotics smuggling

The 2010 Criminal Code amendments , which abolished the severe form of the
criminal offence unauthorised production, keeping and releasing for circulation of
narcotics for cases when it is perpetrated by more persons’®, provided concrete

benefits for persons accused of smuggling of narcot ics.

The case studies given in this chapter show that th anks to the amendments to

this law and the long duration of proceedings, indi ctments against persons
charged with severe forms of this criminal offence had to be altered and they
were subsequently charged only with the basic form of this offence for which a

much more lenient punishment is prescribed

" Article 300, paragraph 3 earlier stipulated that perpetrators shall be punished by an imprisonment
sentence of three to fifteen years, if the offence is perpetrated by more persons or if the perpetrator
organised a network of dealers or mediators, and the words “if the act is committed by more persons”
were erased in the amended Code. For further reading, refer to Chapter A) Legal Framework.

2A punishment of three to fifteen years in prison is prescribed for the severe form, while a punishment of
two to ten years is prescribed for the basic form they had be charged with after amendments to the
Criminal Code.

7 Article 300, paragraph 3 earlier stipulated that perpetrators shall be punished by an imprisonment
sentence of three to fifteen years, if the offence is perpetrated by more persons or if the perpetrator
organised a network of dealers or mediators, and the words “if the act is committed by more persons”
were erased in the amended Code. For further reading, refer to Chapter A) Legal Framework.

A punishment of three to fifteen years in prison is prescribed for the severe form, while a punishment of
two to ten years is prescribed for the basic form they had be charged with after amendments to the
Criminal Code.
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Case study 1

The Special Prosecution for Organised Crime issued an indictment”® against five
persons, four of which were charged with the perpetration of a severe form of the
criminal offence abuse of official status and the severe form of the criminal offence
unauthorised production, keeping and releasing for circulation of narcotics.

This was a case initiated for the smu%gling of around 200 kilograms of cocaine
across the territory of Montenegro °. The cocaine was delivered from Venezuela
and discovered in the Port of Gioia Tauro in Italy on October 09, 2004, where a large
amount of cocaine was seized and part of the narcotics were sent away towards
Serbia across Montenegro by applying the method of "controlled delivery"77.

The High Court in Podgorica’® acquitted two defendants for perpetrating a severe
form of the criminal offence abuse of official stat us and the criminal offence
unauthorised production, keeping and releasing for circulation of narcotics,
determining that there is no evidence  that they perpetrated these criminal offences.

The same verdict pronounced two defendants guilty of perpetrating a severe form
of the criminal offence unauthorised production, ke eping and releasing for
circulation of narcotics.

When deciding on appeals against the judgement of the High Court in Podgorica on
February 03, 2009, the Appellate Court of Montenegro reached a verdict”®, which
upholds the part acquitting the two persons accused for the criminal offence
unauthorised production, keeping and releasing for circulation of narcotics, and set
aside the rest of the sentence and sent the case to retrial.

However, one year later, the Criminal Code provision regulating this criminal offence
was amended upon proposal by the Government of Montenegro in a manner more
favourable for accused persons®.

Due to this amendment to the Criminal Code,  on the hearing held on December 23,
2010, the prosecutor altered the legal qualification and charged the two
defendants with the basic form of the criminal offe nce unauthorised production,
keeping and releasing for circulation of narcotics, for which a much more lenient
punishment is prescribed, instead of the severe for m.

®Kts.br.2/04 from June 17, 2005

¢ According to the indictment by the Special Prosecutor for Organised Crime, the overall quantity of
cocaine the defendants smuggled was 202 kg, of which 190kg was seized by the Italian prosecution, which
allowed the remainder of 12 kg continue the road as "controlled delivery".

7 A measure of tracking and delivery of the goods subject to the criminal offence, aimed at fully clarifying
a certain criminal activity of transport and delivery of goods subject to the criminal offence (in this case
narcotics) and at stopping the chain of criminal activities and detect and prosecute as many participants
in said activity

78 K.n0.123/05 from May 30, 2008

7°KZ.n0.569/08 from February 03, 2009

®For further reading on this Criminal Code amendment, refer to Chapter A) "Legal Framework"
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In addition, in accordance with the 2010 Criminal Code amendments, perpetrators of
the criminal offence abuse of official status may no longer be officials in a company,
institution or another entity, but only public officials. Because of this, the Special
Prosecutor altered the indictment, so instead of this criminal offence, the three
defendants were charged with a severe form of the criminal offence tax and
contribution evasion®!, two were charged with a severe form of the criminal offence
negligent performance of business activities®”, and two with the criminal offence
unlawful keeping of weapons and explosives.

In the reopened proceedings, the High Court acquitted the defendants for the criminal
offences tax and contribution evasion and negligent performance in business
activities.®

In relation to the criminal offence negligent performance of business activities, the
Court decided that a claim by the Special Prosecutor which considers organised
transport of narcotics as exceeding of limits of authority was illogical, since the
defendants did not have any authorities for the transport of narcotics - cocaine, so they
could not have exceeded them.

The latest verdict® in this case was reached by the High Court in Podgorica more than
7 years after the perpetration of the criminal offe  nce. This verdict convicted two
defendants for the most basic form of the criminal offence unauthorised production,
keeping and releasing for circulation of narcotics.

Criminal Code amendments in the provision defining the criminal offence
unauthorised production, keeping and releasing for circulation of narcotics
provided a significant benefit for a person accused for the smuggling of nearly

three kilograms of cocaine from Montenegro across C roatia to Italy, which is
illustrated by the following case study.

Case study 2
An indictment by the Special Prosecutor® charged this person with the perpetration of

a severe form of the criminal offence unauthorised production, keeping and releasing
for circulation of narcotics. This case also included the participation of more persons in

8For this criminal offence, a much more lenient punishment is prescribed (imprisonment of up to 6 years
and a fine) in relation to the punishment prescribed for the severe form of abuse of official status they
were originally charged with (imprisonment of two to ten years)

8For this criminal offence, the same punishment was prescribed as for the severe form abuse of official
status they were originally charged with (imprisonment of two to ten years)

8Ks.n0.6/2009 from March 09, 2011. The Court determined that the defendants did not pay value added
taxes (VAT) on sold goods - coffee, but they did pay the input VAT, so the tax authority was familiar with
the type and quantity of imported goods and it could check whether the goods were sold or if part of the
goods was on stock. Furthermore, the Court determined that the accused founder and owner of the
company was objectively unable to prepare an annual tax declaration and balance sheet for the year when
he was deprived of liberty as part of this proceeding.

8 Ks.n0.30/2011 from January 23, 2012

8 Kts.no.1/06 from March 14, 2006
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the transport of cocaine, i.e. four persons, which was enough to qualify this as a severe
form of this criminal offence at the time of perpetration.

However, since the court proceedings went on for an entire s ix years, the new
2010 law amendments in favour of accused persons ha  d to be applied for severe
forms of narcotics smuggling,®® which was significantly beneficial to this person
accused of smuggling three kilograms of cocaine.

The first verdict in this case was reached by the High Court in Podgorica five years
after the submission of the indictment.®” This verdict convicted the defendant for a
severe form of the criminal offence  unauthorised production, keeping and releasing
for circulation of narcotics.

The Appellate Court of Montenegro set aside this verdict® stating that it was unclear
which law was applied by the first-degree court . In its decision, the Appellate Court
indicated that the 2010 Criminal Code amendments prescribe only the organising of
a network of dealers or mediators as a qualifying circumstance for the severe form of
this criminal offence, while according to the Criminal Code valid at the time of the
perpetration of the offence, in addition to the organising of a network of dealers or
mediators, the severe form was also prescribed when the criminal offence was
perpetrated by more persons.

Due to these law amendments and this opinion by the Appellate Court, in the repeat
proceedings, the Special Prosecutor mitigated the charges and charged the
defendant only with the basic form of this criminal offence, for which the High Court
convicted him in the new verdict.® Finally, the Appellate Court made a final
judgement which significantly reduced the sentence which was already reduced by
the High Court on account a more lenient qualification of the offence.*

It is symptomatic that five years have passed until the first verdict was adjudicated
for the severe form of the criminal offence the def =~ endant was charged with, only
for courts to conclude the proceedings in a very sh ort period after the change of
indictment in favour of the defendant

Only a little over six months  passed between the Appellate Court setting aside the
first verdict and the conclusion of the proceedings and in this period the courts
adjudicated both the first-degree and second-degree verdicts. Previously, when the
indictment was more severe, it took them a full five years to reach two such verdicts.

2. Problems in the implementation of amended laws: ignorance or corruption?

Law amendments had an adverse effect on proceedings in cases of organised
crime, because prosecutors and judges wrongly deter mined criminal offences

®For further reading on this Criminal Code amendment, refer to Chapter A) "Legal Framework"
8K.no.60/2008 from May 20,2011

8Ks7.n0.21/2011 from September 23, 2011

8Ks.n0.22/2011 from November 30, 2011

For further reading refer to Chapter G) "Penal policy”
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the accused persons were charged with. Because oft  his, some accused persons
were acquitted of all criminal responsibility, and others received much more
lenient sentences. These cases impose the question: who is to blame: ignorance
or corruption in the judiciary?

Case studies show that the prosecution wrongly appl ied a series of legal
provisions in a manner which acquitted organised cr ime participants of any
criminal liability.

Case Study 3

In one of the most significant criminal proceedings initiated in Montenegro, the first
accused was Dusko Sari¢, brother of Darko Sari¢, who was considered by police
forces and judicial bodies of several countries to be the main drug lord and organiser of
the smuggling of cocaine from South America into Europe®".

In this case, the Special Prosecutor charged the defendant with the criminal offence
creation of a criminal organisation. Therefore, Dusko Sari¢ was charged for being a
member of a criminal organisation organised by his brother Darko, smuggling of
cocaine together with other members of the organisation and money laundering of over
21 million euro accrued by means of smuggling of cocaine in cooperation with other
persons.

The High Court in Bijelo Polje pronounced Sarié guilty for the criminal offence money
laundering in a prolonged period of time, and acquitted him of charges for criminal
offences creating a criminal organisation and unauthorised production, keeping and
releasing for circulation of narcotics, concluding that there is no evidence that he has
perpetrated these criminal offences

However, the Appellate Court determined that due to the content of the Special
Prosecutor indictment Sarié had to be acquitted on grounds much more favourable
for him, i.e. with the conclusion that the actions he has been charged with by the
prosecutor do not constitute criminal offences.

The Appellate Court of Montenegrogs, acting upon appeals on verdicts by the High
Court in Bijelo Polje, acquitted the defendant for this criminal offence b ecause this
action was not prescribed as a criminal offence at the time of the perpetration he
was charged with . This court indicated that the creation of a criminal organisation was
criminalised by the 2010 Criminal Code amendments, while the indictment indicates
the time of perpetration of the offence as the period between October 2007 and May
20009.

One of the main principles of criminal law is that criminal laws cannot be applied
retroactively, except when they are more favourable to perpetrators of criminal

%Darko Sari¢ is currently on trial in Serbia for international smuggling of cocaine and money laundering.
%2 Ks.no. 3/11 from May 03, 2012
93KZs.n0.83/12 from February 08, 2013
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offences. Organised crime was first defined in the Criminal Procedure Code by
provisions applicable to every offence perpetrated in an organised manner, while
creation of a criminal organisation was prescribed as a separate criminal offence only
in the 2010 Criminal Code amendments. That is why before the defining of organised
crime as a separate criminal offence in the Criminal Code, the state prosecutor
referred to the Criminal Procedure Code provision in the indictments, on the grounds
that an offence was perpetrated in an organised manner.

In addition, the Appellate Court also acquitted this defendant of charges for the criminal
offence unauthorised production, keeping and releasing for circulation of narcotics,
concluding that the action he was charged with is not a criminal of fence
according to law because it does not contain import ant elements of existence of
this criminal offence prescribed in the Criminal Co de®. In the appeal procedure,
the Appellate Court determined that the first-degree verdict by the High Court in Bijelo
Polje stated an action identical to the one the Special Prosecutor charged Sarié¢ with,
which does not relate to unauthorised production, processing, sale, offering for sale,
purchase aimed at a sale, or an action of keeping or transporting or possession in a
sale or purchase, nor any other form of releasing for circulation of narcotics, as defined
by the Criminal Code®.

The Special Prosecution team should consist of some of the most distinguished
experts in the prosecution, so the possibility of existence of ignorance and
incompetence on this level which could cause the defendant being charged with an
action which was not prescribed as a criminal offence at the moment of perpetration
should be all but ruled out. It is not known whether disciplinary or any other
procedures were initiated against the prosecutor or judge of the High Court in
Bijelo Polje acting in this case.

During the proceedings described in the following case study, the Special Prosecutor
first filed an indictment charging persons with per petration of criminal offences
with elements of organised crime, and later changed it erasing the part
mentioning organised crime, on the grounds that at the time of the perpetration
of the offences there were no legal grounds for thi s, even though at the time of
perpetration of these criminal offences and during the trial, these grounds were
prescribed by provisions of the Criminal Procedure Code, as was stated in the
initial indictment . Of course, this indictment and the two verdicts mentioning
organised crime became part of the statistics and results in this field.

%4KZs.n0.83/12 from February 08, 2013

%The Court of Appeals stated that the indictment and verdict by the High Court in Bijelo Polje describe
the action perpetrated by Sari¢ as residing in a certain place during the trafficking of cocaine and
abandoning one place two days before the discovery of perpetrators trafficking the drugs and going to
another place. The Court of Appeals determined that the action taken by Sari¢ is described as providing
certain orders to other members of the criminal organisation over the phone, but that this relates to
actions taken after the perpetration of the criminal offence related to the trafficking of cocaine.
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Case Study 4

The Special Prosecutor filed an indictment®® charging two Montenegrin citizens with
attempted first degree murder, first degree murder and unlawful keeping of weapons
and explosives, all of which was performed in an organised manner, i.e. under the
conditions the Criminal Procedure Code prescribed for organised crime. The
proceedings were initiated after the state prosecutor in Karlsruhe - Germany assigned
the case files to the Montenegrin prosecution.

On account of these criminal offences, attempted murder and murder, four persons
received convictions with full force and effect in Germany, two of which were
sentenced to life sentences in prison, one to seven and a half years and one to two
and a half years.

During the trial, the Special Prosecutor changed th e legal qualification in the
indictment on the grounds that "the criminal offences in question cannot be qualified
as criminal offences perpetrated in an organised ma  nner because as such they
had to be prescribed by law before the perpetration of the criminal offence in
guestion ". However, organised crime was prescribed as a separate criminal offence in
the 2010 Criminal Code amendments through the criminal offence creating a criminal
organisation, and during the perpetration of the criminal offences subject to this
indictment®’, as well as durin% the trial, organised crime was defined by provisions of
the Criminal Procedure Code®.

Even though it was not bound by the prosecutor’s legal qualification, the High Court in
Podgorica omitted to cite the allegations of organised crime in its conviction® and
convicted two defendants to imprisonment of 15 and 10 years for the criminal offences
attempted murder and murder. This verdict was upheld by the Appellate Court  of
Montenegro™®. However, had the defendants been pronounced guilty for first-degree
murder perpetrated in an organised manner, as they were charged in the initial
indictment, they could have been convicted to imprisonment of 40 years.

%Kts.no.5/06 from November 18, 2006

7 The actions the defendants were charged with were perpetrated between September 2003 and January
09, 2004

% Further reading in Chapter A) "Legal Framework"

%Ks.n0.43/09 from February 08, 2010

190Ks7 no.15/2010 from June 14, 2010
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BOOSTING OF STATISTICS

Analysis of verdicts qualified as part of the field of organised crime shows that cases
not containing elements necessary for the existence of organised crime are
treated as organised crime cases . This way, the Special Prosecutor initiates, and
courts conduct proceedings for offences which do not constitute organised crime, and
indictments and verdicts in these proceedings are baselessly classified in statistics
relating to this field.

It is evident in practice that only a certain level of organisation and an aim of
acquiring gains are considered enough  for the Special Prosecutor to classify a case
as being from the field of organised crime and for courts to treat it as such, even
though the Criminal Procedure Code and Criminal Code prescribe a series of
necessary preconditionsml. In this way, cases for the criminal offence criminal
association are routinely being treated as organised crime cases, even if they do not
fulfil all legal preconditions, just like the other criminal offences the defendants are
charged with in addition to this offence.'®

Analysis of verdicts also shows that the Special Prosecutor first files organised crime
charges, and then during the proceedings he changes them and drops such
qualifications , and the verdicts are still entered into the official statistics.

A series of examples shows that organised crime indictments end up as convictions
for criminal offences which do not represent organi sed crime , and they are still
classified as part of the official judiciary statistics in this field.

Practice confirms that in these cases evidence is collected through secret
surveillance measures  which could not have been ordered had it not been for
unfounded organised crime indictments, which brings into question the legality in the
ordering and application of these measures and the validity of evidence gathered in
this way.

There are also examples where it is determined during the proceedings that some
actions the state prosecutor charges the defendants with as organised crime are not a
criminal offence at all

Finally, even in cases where the court determines guilt and convicts the defendants for
organised crime, doubts remain whether this type of organised crime was perpetrated
because the court does not provide any reasoning for condit ions necessary for
the existence of organised crime, other than the co  nditions of organisation and
membership in a criminal group

%! Further reading in Chapter A) "Legal Framework"
2 The 2010 Criminal Code amendments amended the description of the criminal offence criminal
association and the criminal offence was renamed (zloc¢inacko renamed to kriminalno)
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1. Official statistical data, assessment and recomm  endations for improvement
February 2011 saw the establishment of a Tripartite Commission for Corruption and
Organised Crime Cases'® whose members are representatives of the courts,
prosecution and the police.

The task of the Tripartite Commission is to:

- determine a unique methodology of statistical parameters for the police,
prosecution and courts,

- perform statistical and analytical processing of data on the number of
criminal charges and cases in the field of corruption and organised crime
which are ongoing or final, with a special emphasis on the structure of
perpetrators of these offences, and fields where these offences are
perpetrated,

- after applying the methodology, report and give recommendations aimed at
improving the efficiency of the judiciary.

Commission reports contain statistical indicators, and analytical processing is

reduced to a short description of data and extremel y generalised
recommendations.
Description/year 2013. 2012. 2011. 2010.
Ongoing cases 20 cases 25 cases 28 cases 27 cases
going 193 persons 249 persons 227 persons 219 persons
Concluded 13 cases 15 cases 16 cases 12 cases
152 persons 95 persons 138 persons 61 persons
Unfinished 7 cases 10 cases 12 cases 15 cases
41 persons 154 persons 89 persons 158 persons
Convictions 85 persons 44 persons 124 persons 45 persons
Acquittals 59 persons 22 persons 14 persons 14 persons
Verdicts set aside 12 persons 3 persons 9 persons
For 26 persons
For 2 persons, indictments
the were returned to
Other proceedings | the prosecutor in
were order to
terminated complete
investigation
Final judgements 5 cases 3 cases 1 cases 7 cases
33 persons 13 persons 5 persons 41 persons

Table 1: Overview of statistical data for criminal offences from the field of organised crime 2010 - 2013
Source: Tripartite Commission Reports

The Tripartite Commission data shows that in 2013 more cases were concluded than in the previous
years, and that fewer cases are ongoing.

13 The Tripartite Commission was established by a decision by the President of the National Commission
for Implementation of the Strategy for the Fight against Corruption and Organised Crime no. 03-1493 from
February 16, 2011
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Graph 1: Data on ongoing, concluded and unfinished cases — field of organised crime
2010 - 2013 Source: Tripartite Commission Reports

Official statistics show that in 2013, fewer persons were convicted than in 2011. In
addition, in 2013, more persons were acquitted than in the th  ree previous years
combined.
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Graph 2: Data on verdicts in the field of organised crime 2010 - 2013 (by number of
persons). Columns (from left to right): convictions, acquittals, cases set aside, other.
Source: Tripartite Commission Reports

Even though statistical data shows that there are significant differences each year,
every Tripartite Commission Report concludes with t he identical assessment:
“progress was achieved in solving of cases in the fields of corruption and organised
crime*.

Each report contains almost identical recommendatio ns which are almost
exclusively limited to education of staff and for a need for “technical, material
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and every other form of support” to be provided to the work of police,
prosecution and courts.

| Report: “It is necessary to have quality expert witnesses from all

fields and continue educating all functions participating in the detecting,

prosecuting and adjudicating these cases. It is especially necessary to
strengthen the capacities of the State Prosecution with the necessary
number of associates and experts from different fields. “

- Il Report: “It is necessary to have officials who have a high level of
specialist expertise in the detection, criminal prosecution and
adjudicating of criminal offences from the fields of corruption and
organised crime. In order to expand expertise in these fields, it is
necessary to continue educating the existing staff by domestic and
foreign experts. Furthermore, it is necessary to provide technical,
material and all other forms of support  for the successful performance
of these activities to the officials responsible for them. “

- Il Report: “It is necessary to have officials with a high level of
specialist expertise in the detection, criminal prosecution and
adjudicating of criminal offences from the fields of corruption and
organised crime. In order to expand expertise in these fields, it is
necessary to continue educating the existing staff by domestic and
foreign experts. Furthermore, it is necessary to provide technical,
material and all other forms of support  for the successful performance
of these activities to the officials responsible for them. “

- IV Report: “It is necessary to have officials with a high level of
specialist expertise in the detection, criminal prosecution and
adjudicating of criminal offences from the fields of corruption and
organised crime. In order to expand expertise in these fields, it is
necessary to continue educating the existing staff by domestic and
foreign experts. Furthermore, it is necessary to provide technical,
material and all other forms of support  for the successful performance
of these activities to the officials responsible for them. “

-V Report: “It is necessary to have officials with a high level of specialist
expertise in the detection, criminal prosecution and adjudicating of
criminal offences from the fields of corruption and organised crime. In
order to expand expertise in these fields, it is necessary to continue
educating the existing staff by domestic and foreign experts.
Furthermore, it is necessary to provide technical, material and all other
forms of support for the successful performance of these activities to
the officials responsible for them. “

- VI Report: “It is necessary to improve expertise in these fields, and to
continue educating the existing staff by domestic and foreign experts.
Furthermore, it is necessary to provide technical, material and all other
forms of support for the successful performance of these activities to
the officials responsible for them. “

- VIl Report: “It is necessary to improve expertise in these fields, and to

continue educating the existing staff by domestic and foreign experts.
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Furthermore, it is necessary to provide technical, material and all other
forms of support for the successful performance of these activities to
the officials responsible for them. “

2. How are statistics “boosted”?
2.1. Charged with organised crime, convicted for ot ~ her offences

One of the means used for fictive increase in statistics  of the judiciary in the field of
organised crime is through the filing of indictments for organised crime, whi ch the
prosecutors then alter without any reasoning whatso ever and omit allegations
that the criminal offences were perpetrated inan o  rganised manner.

Courts convict these persons for other criminal off ences, containing no
elements of organised crime , with such proceedings fictively boosting the judicial
statistics in this field.

The first two case studies relate to cases where th e prosecution filed
indictments for organised crime against persons who se aim was described as
the perpetration of first-degree murders. In the fi rst case, the prosecutor has
abandoned organised crime allegations himself, and in the second, this
indictment resulted only in the conviction of three persons for falsifying a
document and unlawful keeping of weapons and explos ives. However, both
these cases were part of the official statistics re lating to organised crime.

Case Study 5

The Special Prosecution filed an indictment'® against two persons charged with
attempted first-degree murder, first degree murder and unlawful keeping of weapons
and explosives, all perpetrated in an organised manner.

In this trial the Special Prosecutor changed the legal qualificat  ion with allegations
it did not make up organised crime , so the High Court in Podgorica convicted the
defendants™® only for criminal offences of attempted murder and murder. The verdict
was upheld by the Appellate Court of Montenegro.106

Case Study 6

A Special Prosecution indictment'®” charged ten persons with the perpetration of

criminal offences severe form of criminal association aimed at perpetrating murder for

104 Kts.no.5/06 from November 18, 2006
105 Ks.no.43/09

106 Ks7.n0.15/2010 from June 14, 2010
197 Kts.no.10/08 from November 24, 2008
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unscrupulous revenge in a perfidious manner, unlawful keeping of weapons and
explosives and falsifying a document, all perpetrated with elements of organised crime.

The verdict of the High Court in Podgorica acquitted all the defendants for criminal
offences with elements of organised crime due to a lack of evidence .'*® One of
the defendants was convicted for the criminal offence falsifying a document, while two
of the defendants were convicted for unlawful keeping of weapons and explosives.
This verdict was upheld by the Appellate Court of Montenegro.'%

The following case studies indicate that in many ca  ses, prosecutors charge

defendants with illegal crossing of a state border and smuggling of human
beings as organised crime, and during the proceedin gs they alter the
indictments, omitting allegations that the offences were perpetrated in an
organised manner. However, convictions in these cas es fictively boost statistics

of the judiciary in the fight against organised cri me.

Case Study 7

A Special Prosecution indictment™° charged four defendants with the perpetration of
the criminal offences criminal association, unlawful keeping of weapons and explosives
and illegal crossing of a state border and smuggling of human beings, perpetrated in
an organised manner according to the legal requirements prescribed for the existence
of organised crime.

Considering the contents of the indictment filed by the Special Prosecutor for
Organised Crime, this case was assigned to the Special Division of the High Court.

During the proceedings before the High Court, no evidence was presented which could
indicate facts significantly different than the ones indicated at the time of the filing of
the indictment. However, during the proceedings the Special Prosecutor altered the
factual description and legal qualification of the criminal offences from the
indictment, leaving out allegations that the offenc es were perpetrated in an
organised manner in the sense of existence of conditions for organised crime.

Instead, the prosecutor charged the defendants with the criminal offences: conspiracy
to commit a crime'*’, illegal crossing of a state border and smuggling of human
beingsllZ and unlawful keeping of weapons and explosivesm. The High Court in
Podgorica accepted the indictment amended this way and convicted the
defendants for the same criminal offences they were subsequently charged with,
also without determining that they make up organise d crime ™

108 Ks.no0.5/08 from July 23, 2010

19 Ks7.no.14/11 from September 22, 2011
0 Kts.no.4/07 from April 05, 2007

" Article 400, Criminal Code

"2 Article 405, Criminal Code

3 Article 403, Criminal Code

"4 Ks.no.4/09 from January 28, 2010
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Of course, both the indictment and the verdict became part of the official
statistics of the judiciary in the field of organised crime because the labels of the court
cases in the prosecution™ and in the court''® remained the same as when the
proceedings were initiated, which is relevant for the official statistics.™’

Case Study 8

A Special Prosecution indictment''® charged nine persons with the criminal offences
criminal association and illegal crossing of a state border and smuggling of human
beings perpetrated in an organised manner. Two of the defendants were also charged
with the perpetration of separate criminal offences counterfeiting money and unlawful
keeping of weapons and explosives.

In the closing arguments, the special prosecutor dropped criminal prosecution
charges against three defendants for criminal offen ces of organised crime , so
the High Court in Podgorica reached a verdict rejecting this charge against these
defendants.'*® In the same verdict, the High Court in Podgorica acquitted the other
six defendants of charges of organised crime because it was not proved that they
perpetrated these criminal offences and convicted only two defendants for
counterfeiting money and unlawful keeping of weapons and explosives. The criminal
offences the convicted persons were charged with were discovered in a search
instigated due to criminal offences of organised crime.

Case Study 9

A Special Prosecution indictment'®® charged three defendants with perpetrating the
criminal offences criminal association and illegal crossing of a state border and
smuggling of human beings. After the conclusion of evidentiary proceedings, the
Special Prosecutor altered the factual description of the indictment and the legal
qualification by omitting the criminal association charges

The High Court in Podgorica convicted all defendants for the severe form of the
criminal offence illegal crossing of a state border and smuggling of human beings, but
without elements of organised crime.**

"5 Kts.no. 4/07

16 Ks.no.4/09

"7 According to Article 151, paragraph 1 of the Rules of Procedure of the State Prosecutor’s Office, the
case label Kts is only used by the Special Prosecutor in the register of cases for known adult offenders,
while according to Article 263, line 2, paragraph 2 of the Court Rules, the label Ks. Is only used by the
specialised department of the High Court for organised crime for first-degree criminal cases

8 Kts.no.10/07 from May 25, 2009

"9 Ks.no0.12/2009 from February 09, 2010

120 Kts.no.18/08 from January 13,2009

121 Ks.no0.2/2009 from April 28, 2009
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2.2. Prosecutor: organised crime; Court: no crimina | offences whatsoever

Persons accused for organised crime are charged by prosecutors with actions
which are not criminal offences at all, and all the  se cases boost the official
statistics on the work of the prosecution.

Case Study 10

A verdict by the Appellate Court of Montenegro states that the Special Prosecutor
charged six defendants with criminal association in addition to the criminal offences of
smuggling, falsifying a document, counterfeiting money and grave theft.

As the first-degree instance, the High Court in Bijelo Polje acquitted three defendants
for criminal offences of criminal association and smuggling, and another defendant for
the criminal offence falsifying a document'®. The High Court determined that it has
not been proven that the defendants perpetrated the abovementioned criminal
offences .

In the second-degree proceedings, the Appellate Court 128 determined that the four
actions the prosecutor qualified as a criminal offence of smuggling and another action
the prosecutor qualified as a criminal offence of counterfeiting money do not
constitute the perpetration of any criminal offence

Furthermore, in relation to the criminal offence criminal association , the Appellate
Court determined that both the indictment and the first-degree verdict are
incomprehensible and that they do not contain the | egal definition of this
criminal offence .

Therefore, according to court verdicts, in this case the prosecutor classified five
actions which do not constitute any criminal offenc e as organised crime, while
the rest of the indictment is incomprehensible and does not match the legal
definition of the criminal offence the defendants w ere charged with .

However, even such an unfounded and incomprehensible indictment and the verdicts
reached on account of it statistically form part of indictments and trials for criminal
offences with elements of organised crime.

2.3. Organised crime and criminal offences perpetra  ted in an organised manner

This case study confirms that there are cases where criminal offences of
criminal association '** and illegal crossing of a state border and smuggli ng of
human beings are classified as organised crime by b oth prosecutors and judges
without any foundation.

122 Ks.n0.5/10 from December 15, 2010
123 Ks7.n0.27/2011 from December 06, 2011
124 The 2010 Criminal Code amendments changed the name of this criminal offence
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Case Study 11

A verdict by the High Court in Podgorica125 convicted five defendants for the criminal
offence criminal association ?° and the severe form of the criminal offence illegal
crossing of a state border and smuggling of human b eings 2T The court stated

that all the offences were perpetrated in an organi  sed manner .

However, the verdict lacks a reasoning regarding the conclusion that the case in
question fulfilled the necessary legal requirements for the existence of organised
crime . The verdict contains only the reasons and explanation of the criminal
offences the defendants were convicted for and the reasons indicating a severe form
of the criminal offence illegal crossing of a state border and smuggling of human
beings, but not the reasons for fulfiling the conditions necessary for the case to be
classified as organised crime. The verdict determined that four of the defendants were
in custody for just two days 128 while the fifth was on the run. Such a short time in
custody indicates that at the beginning of the proceedings it was already clear that
this was not organised crime.

Acting upon appeals to this verdict, the Appellate Court of Montenegro reversed the
first instance verdict by significantly reducing the imposed sentences 129 put
regarding organisation, this court also gave a reasoning only in relation to the
severe form of the criminal offence illegal crossin g of a state border and
smuggling of human beings. In its verdict, the Appellate Court of Montenegro stated
only that this offence was perpetrated by more persons in an organised manner
and that the defendants smuggled a large number of persons, which is not nearly
enough to conclude that this offence constitutes or ganised crime .

125 Ks.n0.29/2011 from March 14, 2012

126 Article 401, Criminal Code

127 Article 405, paragraph 3, Criminal Code

128 Between September 11,2008 and September 13, 2008
129 K7s.n0.38/12 from September 18, 2012
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RESULTS OF INTERNATIONAL COOPERATION

Concrete cases initiated thanks to evidence collected by other states indicate that a
significant quantity of cocaine from South America is being distributed in
Europe across the Montenegrin port of Bar. According to Italian prosecutors and
police officials, Montenegrin criminal groups are associated with Ndrangheta, one of
the most powerful mafia organisations smuggling narcotics. However, the competent
authorities in Montenegro did not discover a single case of smuggling of
cocaine from South America by themselves.

The Montenegrin courts, prosecution and police signed a number of agreements on
cooperation with states in the region and participa ted in many training seminars
but practice shows that this has not yielded any concrete results.  On the contrary,
actions taken in the trial for the smuggling of the largest amount of cocaine in the
region show that cooperation with other states is not being used ade quately and
that key evidence obtained by authorities of other states is being challenged during the
proceedings.

Trials in these cases take an unusually long time and are prolonged thanks to the
toleration of procedural abuses, which causes an inability to acquire evidence
through international legal aid. Montenegrin courts do not accept expert
testimonies by foreign institutions  , instead hiring local expert withesses who assess
evidence gathered in other states in a manner favourable to the defendants , and
their findings are accepted as valid by the court.

In this way, the trial for the smuggling of cocaine from South America concluded
with a verdict indicating that this action does not constitute organised crime, but
only the most basic form of drug smuggling defined by the Criminal Code.

Case Study 12

This study analyses a case relating to the cooperation between the Montenegrin police
and prosecution with their counterparts from Italy, Serbia and Interpol in preventing the
smuggling of over 200 kilograms of cocaine from South America. The proceedings
were initiated exclusively due to evidence gathered by security services of other states.
The case was legally concluded more than seven years after the perpetration of the
criminal offence, after three verdicts by the High Court and two or three verdicts by the
Appellate Court™, Only two of the defendants were convicted to seven and a half
years in prison each for the smuggling of a quantity of cocaine almost four times less
than the one stated in the indictment and files by foreign investigating authorities.

130 The website www.sudovi.me did not publish the verdict which confirms the third verdict by the Court
of Appeals among verdicts made by the Court of Appeals. However, the defence counsel of Mr Cemovic
earlier appealed a verdict sentencing Mr Cemovi¢ to a more lenient punishment, so it is logical that he
also appealed this High Court verdict and this case was concluded after three verdicts by the High Court
and three verdicts by the Court of Appeals.
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Investigation and indictment

According to media information, in the port of Valencia in Venezuela, 202 kilograms of
cocaine were concealed in containers with asphalt covers and shipped towards Italy.
The shipment was followed from the beginning and on October 09, 2004, it reached
the port of Gioia Tauro. The Republic Prosecution in Parma seized 190 kilograms of
cocaine discovered on the ship.

The remaining 12 kilograms continued the journey towards the Port of Bar, on the way
to its final destination in the Republic of Serbia. In this way, the prosecution of Parma
attempted to discover all persons participating in the smuggling of narcotics by
applying the measure of "controlled delivery“m.

For 45 days, Montenegrin criminal police inspectors monitored the cargo allegedly
ordered by the company "Montplus Company" in the Port of Bar. The goods were
taken by shipping agents on behalf of Belgrade businessman Momc¢ilo Peci¢, owner of
the company "Card Trade". The police tracked the cargo to Novi Sad, searched the
truck, found the drugs and arrested Mr Peci¢. One day later, Vuksan Cemovi¢, one of
the owners of the company “Monteplus company*, was arrested in Berane.'*

Veselin Pavli¢i¢ from Podgorica was arrested on suspicion of mediating between Peci¢
and Cemovi¢ in the smuggling of cocaine™, Finally, thanks to cooperation with
Interpol, Vuk Vulevi¢ was also arrested™”,

At a media conference, several Italian prosecutors and inspectors stated that the
members of the Montenegrin group are probably associated with Ndrangheta, one of
the most powerful mafia organisations in Italy, which mainly deals with the smuggling
of narcotics'®.

On June 03, 2005, the investigating judge concluded the investigation'®, and on June
17, the Special Prosecution filed the indictment™’ for the smuggling of 202 kilograms of
cocaine.

3" A measure of tracking and delivery of the goods subject to the criminal offence, aimed at fully
clarifying a certain criminal activity of transport and delivery of goods subject to the criminal offence (in
this case narcotics) and at stopping the chain of criminal activities and detect and prosecute as many
participants in said activity

132 «Cemovi¢ could not have done it all by himself”, Daily “Vijesti”, December 26, 2004, ND Vijesti,
Society

133 “payli¢i¢ interviewed by Special Prosecutor”, Daily “Dan”, February 14, 2005

134 «“yuk captured”, Daily “Vijesti”, May 22, 2005

35 Jtalian State Prosecutor Vincenzo Lombardo, General Riccardo Pizzini, regional commander of the
financial police, Colonel Agatino Sara Fiore, commander of the financial police of the region of Reggio
Calabria and police commander of Catanzaro and Major, Massimiliano Puziarelli. Ndrangheta is one of the
most powerful mafia organisations. Based in Reggio Calabria, its annual turnover is over 36 billion euro,
and most of this money comes from cocaine trade.”Cemovic boss of a drug gang”, Daily “Vijesti”, January
15, 2005

136 “Cemovi¢, Vulevi¢, Peci¢ and Pavli¢i¢ facing an indictment by June 21”, Daily “Dan”, June 04, 2005

37 Kts.2/04
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Trial

The trial was postponed seven times:  because of the prosecution calendar, after a
request by the defendants’ defence attorneys for exemption of the presiding judge,
after a request for exemption of the Special and Supreme State Prosecutors, because
of illness of one and absence of another defence attorney, because of another
absence of an attorney, because of the absence of the Special Prosecutor, and the
reasons for the last postponement were undisclosed'®.

The defendants denied the allegations in the indictment, claiming that the cocaine was
sent by mistake instead of other goods they ordered"®, while witnesses confirmed that
companies owned by the defendants paid for the transport and storage of
containers™*,

The judge read the letters sent by the Italian judiciary and police stating that analysis of
samples was performed by the chemical laboratory of the state police in Reggio
Calabria**. In the next hearing, discrepancies in the findings of expert witnesses from
Serbia and Italy were established, so the trial chamber requested additional expert
testimony™*.

Montenegrin expert witnesses then stated that two packages of bitumen leaves
contained 213.51 grams of cocaine. The Special Prosecutor disputed these findings,
expressing concern that these might have not been the same bitumen panels
examined in Belgrade, and that the shingles were not adequately sealed.'

The judge stated that the Italian authorities delivered to her a record on the destruction
of the bitumen plates which were soaked with around 190 kilograms of cocaine
according to their findings. The plates were burned on November 22, 2007, two years

after the seizure, in accordance with Italian law***,

The defendants’ attorneys stated that the quantity of drugs could not have been
precisely determined without separating the cocaine from the asphalt base, which
cannot be done since the evidence is destroyed. The prosecutor stated that the
evidence is based on expert witness findings conducted in accordance with Europol
guidelinesl45.

138 “yulevi¢ and Cemovié¢ in court on October 17”, Daily “Dan”, September 05, 2005; “Request for trial in
Novi Sad”, Daily “Dan”, October 18, 2005; “Request for exemption of Vesna Medenica”, Daily “Dan”,
November 30, 2005; “Vulevi¢ and Cemovic¢ do not like being photographed”, Daily “Vijesti”, February 11,
2006; “Courtroom”, Daily “Vijesti”, March 11, 2006; “Absence of prosecutor postpones trial to cocaine
smugglers”, Daily “Dan”, November 22, 2005.

139 “yulevi¢ admits to smuggling of documents, but not of drugs”, Daily “Dan”, May 27, 2006;”He ordered
carpets and not drugs ”, Daily “Dan”, May 30, 2006;

“«Goods are never delivered by accident”, Daily “Vijesti”, July 20, 2006 and “Cemovi¢ tried to deliver
goods”, Daily “Republika”, July 20, 2006

1 “Cocaine discovered by dog”, Daily “Vijesti”, November 13, 2007

42 “Cocaine to be measured in Montenegro”, Daily “Vijesti”, February 02, 2008

43 “prosecution still weighing”, Daily “Vijesti”, May 11, 2008

44 “prosecution still weighing”, Daily “Vijesti”, May 11, 2008

45 “Conflicting findings”, Daily “Dan”, May 11, 2008
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Verdicts

First High Court verdict: Three years after the filing of the indictment, Cemovi¢ and
Peci¢ were convicted to imprisonment of four years each for the smuggling of 213.51
grams of cocaine, a quantity around one thousand ti mes less than stated in the
indictment and files by lItalian investigating autho rities , while Vulevi¢ and Pavli€i¢
were acquitted due to a lack of evidence*®.

The verdict stated that the findings of expert witnesses from lItaly, stating that the
asphalt shingles contained around 190 kilograms of cocaine, were not accepted due to
the two analyses conducted by the same chemical laboratory excluding each other.
The court also dismissed the findings of expert withesses from Serbia which stated that
the two asphalt shingles contained 12 kilograms of cocaine, instead accepting findings
by Montenegrin expert witnesses stating that these shingles contained 213.51 grams
of cocaine.

Cemovi¢ was convicted to three and a half months in prison each for unlawful keeping
of a handgun and abuse of official status, so the court adjudicated a single prison
sentence of imprisonment of four years and five months. Pavli¢i¢ was convicted to
imprisonment of three months for unlawful keeping of a weapon, and Vulevi¢ to
imprisonment of six months for to falsifying of an identity document.

The verdict stated that Cemovi¢ sold around six tons of espresso coffee on the grey
market and avoided to pay value added taxes in the amount of around four thousand
euro. Armenko and Vulevi¢ were acquitted for charges of abuse of official status, i.e.
selling the coffee on the grey market.

First Appellate Court Verdict: On February 3, 2009, the Appellate Court of
Montenegro set aside the High Court verdict and returned the case for retrial™’. This
court upheld the High Court verdict only in the part relating to the acquittal of Vulevi¢
and Pavli¢i¢ for charges of perpetrating the criminal offence unauthorised production,
keeping and releasing for circulation of narcotics. However, these two defendants had
to be tried for falsifying of documents and unlawful keeping of a weapon.

Second High Court verdict:  Since Vulevi¢ and Pavli¢i¢ were irrevocably acquitted of
charges for the criminal offence unauthorised production, keeping and releasing for
circulation of narcotics, and after amendments to the Criminal Code proposed by the
Government the following year'*®, Cemovi¢ and Pecié could no longer be charged with
a severe form of this criminal offence, only for the basic form. This means that
smuggling of this quantity of cocaine from South Am erica could no longer be
qualified as organised crime

In the repeat proceedings, the Special Prosecutor altered the indictment and charged
three defendants with tax and contribution evasion instead of abuse of official status,
and two were charged with negligent performance of business activities.

146 K.no.123/05 from May 30,2005
7 Court of Appeals of Montenegro verdict KZ.no.569/08 from February 03, 2009
“® Further reading in Chapter "Legal Framework"
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The new panel of judges accepted the analysis and findings of the chemical laboratory
in Italy stating that this was a smuggling of 58.8 kilograms of cocaine . ** In the
repeat proceedings, the court acquitted Cemovié for tax and contribution evasion and
negligent performance of business activities, Vulevi¢ for tax and contribution evasion,
Peci¢ for negligent performance of business activities, and Armenko for aiding in tax
and contribution evasion.

Second Appellate Court verdict: For the second time, the Appellate Court set
aside'® the High Court verdict in the part of the conviction related to the smuggling of
cocaine. This verdict indicates that the High Court again had problems in clearly
determining the quantity of cocaine in question. In the part where Cemovié, Vulevié,
Peci¢ and Armenko were acquitted for the criminal offences negligent performance of
business activities and tax and contribution evasion, the High Court verdict was upheld
and it became final. The state 1paid out Vulevi ¢ 24 thousand euro in compensation
for unlawful stay in custody >t

Third High Court verdict: The latest verdict'® in this case was adjudicated by the
High Court in Podgorica more than seven years after the perpetration of the
criminal offence . This verdict convicted Cemovi¢ and Peci¢ to imprisonment of seven
years and six months each for the smuggling of cocaine, while Cemovi¢ was acquitted
for unlawful keeping of a weapon.

The verdict indicates that the defendants smuggled 59.01351 kilograms of cocaine
of which 58.8 kilograms were seized in lItaly, and 213.51 grams were sent as
"controlled delivery" towards Serbia across the Port of Bar and this quantity was seized
by the Ministry of Interior Affairs of Serbia. Therefore, the court now accepted the
findings of expert witnesses from Italy which determined that 60 packages contained
58.8 kilograms of cocaine . The verdict also states that the package delivered from
Serbia for expert examination in Montenegro was labelled as containing around 12
kilograms of cocaine. At the same time, the court again accepted the findings of
Montenegrin expert witnesses stating that the two "controlled delivery" packages
contained only 213.51 grams of cocaine , without seeking further explanations from
ltalian or Serbian authorities. This verdict became final™>*.

' High Court in Podgorica verdict Ks.no.6/2009 from March 09, 2011

130 Verdict Ksz.no.23/2011 from September 20, 2011

81 Vulevi¢ was in custody from November 25, 2005. To May 30, 2008. High Court in Podgorica verdict
Gz.n0.3221/13 from December 03, 2013

152 Ks.n0.30/2011 from January 23, 2012

133 Courts only publish final verdicts on their websites, and since this verdict was entirely published on the
website www.sudovi.me, this, along with media articles indicates the finality of the verdict. "Cemovi¢ due
citizenship”, "Dan" from February 07, 2014
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EFFECTS OF SECRET SURVEILLANCE MEASURES

Concrete examples indicate that the prosecution has different criteria when it
comes to the use of secret surveillance measures (S  SM). In some cases related to
international smuggling of cocaine, the prosecution proposed the implementation of
SSM, on the basis of which it acquired evidence some conviction verdicts were based
on, while in other cases of smuggling of even larger quantities of cocaine they did not
request the courts to order the application of these measures.

There are concrete examples of court orders ordering the application of SSM
which do not contain all legally required elements , which hampers, and in some
cases makes it impossible to perform any type of checks and controls of the legality of
infringing of basic human rights.

A number of examples indicate that prosecutors proposed, and courts ordered the
application of SSM due to suspicions of organised ¢ rime, with these proceedings
concluding in convictions for criminal offences for which the app lication of SSM
is not prescribed on the basis of evidence gathered by secret surveillance
measures. This brings into question the legality of the ordering and application of
these measures, as well as the validity of evidence gathered in this manner.

1. Different criteria by the prosecution

Concrete evidence indicates that in some cases rela ted to international
smuggling of cocaine, the prosecution proposed the implementation of SSM on
the basis of which it acquired evidence some convic tion verdicts were based on,
while in other cases of smuggling of even larger qu antities of cocaine they did
not request the courts to order the application of these measures, even though
the legally prescribed conditions for these measure s were fulfilled.

In the case of suspected smuggling of over 200 kilograms of cocaine from Latin
America, the police supervised the shipment by means of a measure of controlled
delivery and tracked its transport to another state, but the prosecution did not request
the wiretapping of the phones of suspects, even though these measures could have
been used to gather significant evidence™”.

In another case relating to the smuggling of 14 kilograms of cocaine, which was also
initiated thanks to the work of security services from other states, in addition to the
measure of tracking of transport and delivery of the subject of the offence (controlled
delivery), the prosecutor proposed measures of surveillance and recording of
telephone conversations, and the court ordered the application of these measures.'*®
This way, these measures were used to collect evidence the court used in the
conviction.**®

5 The complete case study was outlined in Chapter D) Results of International Cooperation.
155 SSM.no.2/08 from April 09, 2008 and SSM.no.2/08-3 from April 10, 2008
156 Ks.no.18/09 from December 31, 2010
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2. Court orders without explanation and checks of | ustification

The case study given in this Chapter indicates that a court order for the
application of SSM does not contain all legally pre  scribed necessary elements,
i.e. there is no reasoning for the grounds of suspi cion that the persons in
guestion committed criminal offences, there are no facts indicating the need for
application of SSM, nor is an aim to be achieved by the measures indicated in it.

In this case, the court approved the application of SSM in the duration of five
months without checking the reasoning for the appli cation of these measures,
which is legally required after the expiry of a fou r-month term. This example
leads to a conclusion that police forces implemente d secret surveillance
measures even without court orders prior to request ing the ordering of SSM on
the basis of data gathered in this way.

Case Study 13

In the criminal proceedings before the High Court in Podgorica®’ the court ordered
Secret Surveillance Measures and technical recording of telephone conversations over
mobile teIePhones at the proposal of the State Prosecutor. The first proposal by the
Prosecutor™® and the first court order**® relate to five persons with precisely specified
identification data'®®, while for two persons it was stated that these were unknown
persons with certain nicknames and indicated the telephone numbers to be monitored.

The orders state that there is a reasonable suspicion that a criminal organisation
perpetrates and is preparing to perpetrate the criminal offences criminal association
and trafficking in human beings from the field of organised crime using the numbers in
guestion. However, the orders do not explain the facts indicating the need for
application of SSM and reasons for grounds of suspi cion, nor the aim of the
application of these measures, as prescribed by the Criminal Procedure Code .***

The orders determined the duration of SSM, defined that the measures to be applied
by the Department of Criminal Investigation, and that the officials applying it are
obliged to take maximum efforts not to infringe the privacy of persons not subject to the
measures, that they were required to keep records of each action, to be bound to
maintain the secrecy of all data they acquired in this procedure, as well as to deliver a
report on the application of measures to the Special Prosecutor and the investigating
judge after the expiration of the term.

During the proceedings, the Special Prosecutor stated that SSM were ordered in this
case on the basis of "information by the police which in essence represents a report
on the application and gathering of evidence materials through previous
application of SSM" and that this report was delivered to the investigative judge and

157 Ks.no.2/2012

158 SSM no. 6/09 from July 15, 2009

159 SSM no. 11/09 from July 15, 2009

160 Fyll name, father’s name, date and place of birth, residential address and mobile telephone number
161 Article 159, paragraphs 2 and 3, Criminal Procedure Code
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prosecutor. This leads to a conclusion that SSM were ordered on the basis of material
gathered by previous SSM implemented without a court order, because case files do
not contain a proposal by the prosecutor or any court order on the application of these
measures, nor any material evidence gathered in this manner.

The current Criminal Procedure Code does not provide a legal ba  sis for SSM to
be initially applied to persons whose identity is u nknown, which is illustrated by
the draft Criminal Procedure Code Amendments which for the first time stipulates that
an order for appliance of SSM shall contain data on persons they are applied on "if the
person is known".'®?

The first SSM were ordered for the period of three months. On the deadline of this
period, the Special Prosecutor submitted a proposal for an extension for a further two
months™®® which was approved by the court.’® This court order also lacked
explanation, i.e. it did not contain a single word on reasons for grounds of suspicion
and facts indicating a need to extend the SSM. Furthermore, the court did not
provide a single justifiable reason for the applica tion of SSM beyond the four
months , even though Criminal Procedure Code provisions prescribe a mand atory
check of justification of SSM after the expiration of four months

3. Justification of use of secret surveillance meas ures

Several case studies indicate that courts order the implementation of SSM at the
proposal of the prosecution due to suspicions of or ganised crime, but during the
proceedings the prosecution drops these charges, or they are dropped by
courts, while at the same time adjudicating convict ions for other criminal
offences for which the use of SSM is not prescribed on the basis of evidence
gathered thanks to SSM. This brings into question b oth the legality of the
ordering and application of these measures, as well as the validity of evidence
gathered in this manner, and therefore the legality of verdicts based on this
evidence.

Case Study 14

A Special Prosecution indictment'®® charged ten persons with the perpetration of the
criminal offences criminal association aimed at perpetrating murder for unscrupulous

162 Further reading in Chapter "Legal Framework"

163 SSM. No. 6/09 from October 15, 2009

164 SSM no. 11/09 from October 15, 2009

165 Article 159, paragraph 5 of the Criminal Procedure Code prescribes that SSM may last only as long as
necessary, at the longest four months, although for valid reasons they may be prolonged for three more
months. In addition, SSM may be applied for a period shorter than four months, i.e. the measures may be
extended several times within this period. However, legal regulation prescribes a mandatory check of the
justification of application of SSM after the expiry of four months. Before the expiry of this period, the
duration of SSM cannot be determined in advance for a period longer than four months, because Criminal
Procedure Code provisions do not permit this.

166 Kts.no.10/08 from November 24, 2008
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revenge in a perfidious manner'®’, unlawful keeping of weapons and explosives and
falsifying a document, all perpetrated with elements of organised crime.

In this proceeding, SSM were used, both measures ordered by the state prosecutor
and those ordered by the court. The legal requirements for the existence of organised
crime®® were stated both by the Special Prosecutor in the indictment and by the court
in the sentence'®. However, due to a lack of evidence, all the defendants were
acquitted for criminal offences with elements of or ganised crime o

The same verdict convicted one of the defendants for the criminal of fence
falsifying a document, while two defendants were co nvicted for unlawful keeping

of weapons and explosives . The criminal offences the defendants were convicted for
do not contain any element of organised crime, nor SSM may be imposed for these
crimes, but they were detected due to the application of secret surveillance
measures .

This verdict was upheld by the Appellate Court of Montenegro.*™

Case Study 15

A Special Prosecution verdict'"? charged ten persons with the perpetration of the
criminal offences criminal association aimed at perpetrating murder for unscrupulous
revenge in a perfidious manner, unlawful keeping of weapons and explosives and
falsifying a document, all perpetrated with elements of organised crime. All the
defendants were acquitted for criminal offences with elements of or ganised
crime . However, one defendant was convicted for the criminal offence falsifying a
document'” because a search of his person resulted in the discovery of a falsified
identification card and driver’s license.

Secret Surveillance Measures cannot be ordered for the criminal offence falsifying a
document, but the conviction was adjudicated for the criminal offence falsifying a
document against a defendant the SSM were applied on and who even admitted
acquiring the falsified documents — identification card and driver’s licence.

This defendant was under secret surveillance measures, and his arrest and search
were ordered based on the data gathered by these measures. In other words, there

167 Article 401, paragraph 4 of the Criminal Code prescribes a severe form of the criminal offence criminal
association when the association is aimed at perpetrating criminal offences punishable by a prison
sentence of twenty years or a prison sentence of forty years

168 That the criminal offences the defendants were charged with are the result of organised actions of
more persons aimed at acquiring gains and power by means of perpetrating severe criminal offences,
which occurred for a prolonged time period, at the international level, with predefined tasks and roles,
with the application of rules of internal control and discipline and with a willingness to apply violence and
intimidation

16% Ks.no0.5/08 from July 23, 2010

70 Ks.no.5/08 from July 23, 2010

7! Ksz.no.14/11 from September 22, 2011

172 Kts.no.10/08 from November 24, 2008

73 Ks.no0.5/08 from July 23, 2010
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would have been no arrest or search had it not been for the application of SSM and
investigation and indictment for organised crime, which were subsequently dropped.
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COOPERATIVE WITNESSES AND PROTECTED WITNESSES

Institutes of cooperative withesses and protected witnesses have been applied only in
one case each since they were prescribed by law. In both cases, this status was
assigned without a clear foundation, and the witnes s statements were not of
significance for the verdict.

1. Cooperative witnesses

The status of first and only cooperative witness in the history of Montenegrin
judiciary was bestowed upon a mediator in the smugg ling of narcotics whose
statement had no impact whatsoever on the convictio n of the defendant against
whom he testified, while his testimony did not have any relevance to determining
the guilt of the main organiser of cocaine smugglin g.

Case Study 16

In the case related to the smuggling of three kilograms of cocaine from Montenegro,
across Croatia and Slovenia towards lItaly, three separate criminal proceedings were
led. The courier found in possession of the drugs was tried in Croatia, while one of the
mediators and the organiser of the drugs smuggling were tried in Montenegro'’.
During the investigation against one of the mediators, Aleksandar Brajovi¢, another
mediator in the network organised for the transport of cocaine, Antonije Mracevi¢,
received the status of cooperative witness .’

However, the reasons why the Special Prosecutor proposed and the court accepted
the proposal for this defendant to receive the status of cooperative witness are quite
unclear. His statement indicated that he never had any contact with the organiser of
the criminal association, Vjekoslav Lambuli¢, and his evidence was used to
convict only the second mediator , Brajovi¢, against whom other evidence
existed .

In his defence, the defendant Brajovi¢ admitted to the perpetration of the criminal
offence and described in detail his role in the takeover and handover of the cocaine
discovered in Croatia. Furthermore, the verdict against Brajovi¢'’® states that his guilt
was determined from the listing of telephone conversations the court accepted as
evidence in the proceedings which indicates the time of communication he has had
with the cooperative witness Mracevi¢ and the organiser Lambuli¢.

The statement by the cooperative witness was only u  sed by the High Court to
add the smuggling of an “unidentified quantity of cocaine” to the charge against
Brajovi €, an action perpetrated one month before the discovery of the three kilograms
of narcotics in Croatia. In the verdict against Brajovi¢, the High Court determined that

74 Further reading in Chapter G) "Penal Policy"
175 Decision by the Criminal Panel of the High Court in Podgorica Kv.no.413/05 from July 29, 2005
176 Ks.no.4/2008 from April 16, 2009
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the organiser of the smuggling of cocaine was Vjekoslav Lambulié, both for the three
kilograms seized in Croatia, and for the "unidentified quantity" mentioned in the
statement by the cooperative witness.

However, in the verdict against the organiser, Lamb  ulié, the statement of this
cooperative witness was not used at all and Lambuli¢ was convicted only for the
smuggling of the three kilograms of cocaine which were detected'’’. Although the court
determined the same facts from the listing of telephone conversations on account of
which it convicted the mediator Brajovi¢ in another proceeding for the smuggling of "an
unidentified quantity" of cocaine in February 2005, in this proceeding, the court did not
even mention the participation of Lambuli¢ in this smuggling.

This indicates that the cooperative witness did not significantly contr ibute
towards the proving of the criminal offence and gui It of the perpetrators, he did
not help in the detecting, proving and preventing o f other criminal offences, nor
did the significance of his statement for the provi ng of the criminal offence in
guestion and culpability of other perpetrators prev ail over the harmful
consequences of the criminal offence he was charged with, as is the legal
requirement for receiving the status of cooperative witness %

2. Protected witnesses

The only case which used the statement of a protect  ed witness indicates that the

Special Prosecutor and court illegally proposed and determined the status of
protected witness. The status of protected witness was received by a person of
dubious credibility, and during the proceedings thi S person was interviewed in
an illegal manner. All of this essentially favoured the defendants, because the

information the protected witness provided to the S pecial Prosecutor was
eventually removed from the case files.

Case Study 17

The first and only protected witness in the history of the Montenegrin judiciary testified
in the case of murder of high-ranking police official Slavoljub Scekié™™. The Special
Prosecutor based his indictment on the statement by the protected witness, who
claimed that one of the defendants admitted he organised the murder of S¢eki¢ to him

while they were together in prison.

Soon after the testimony, the identity of this protected withess was disclose d, and
subsequently he revealed himself and terminated coo peration 180,

77 Ks.n0.22/2011 from December 30, 2011

78 Further reading in Chapter A) "Legal Framework"

7% Slavoljub Scéeki¢, Chief of Crime Prevention in the Police Administration, was murdered in August 30,
2005 in an ambush directly outside of his home. As this case has not yet been concluded, the verdict and
files are not available for analysis, so this part of the analysis uses information published in media.

180 Source: "Human Rights in Montenegro 2010-2011", report by NGO Human Rights Action
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The attorneys of the defendants claimed that this withess was unreliable, that he was
convicted of rape, falsifying and fraud, as well as perpetrating several criminal offences
while he enjoyed protection, the processing of which was prevented by the Special
Prosecutor at the time™'. During the trial, attorneys also claimed that the protected
witness was part of paramilitary groups during the war in the former Yugoslavia.

More than nine and a half years after the perpetration of the murder, after two first-
degree and two second-degree verdicts, the Supreme Court of Montenegro set aside
the conviction and returned the case to the Appellate Court for a retrial. The Supreme
Court indicated that the first-degree and the second-degree proceedings were not
adjudicated for criminal offences perpetrated in an organised manner, so the
information the protected witness provided to the S pecial Prosecutor could not
have been accepted, which is why this information h as to be removed from the
case files **.

This designation of protected witness status, whose testimony remained unusable and
useless in the court proceedings, also opened the question of the costs his
protection required

8 "Majk will not testify against Ljubo Bigovi¢", Vijesti from December 18, 2010, "Criminal charges for
fabricating evidence”, Dan from December 18, 2010, "Vlaovi¢ defrauded traders as ‘Stojanka’s bodyguard' "
'8 portal RTCG article: "Conviction for the murder of Slavoljub Séeki¢ quashed" from May 20, 2005
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PENAL POLICY

The penal policy of Montenegrin courts has proven t 0 be quite lenient when it
comes to cases of international smuggling of cocain e.

On the other hand, in verdicts for smuggling of other types of narcotics against persons
who are mostly users and addicted to narcotics, and who do not sell narcotics in an
organised manner, courts adjudicate much stricter sanctions.

This type of penal policy is rewarding for smugglers of larger quantities of “hard”
drugs, because in this case they will be punished more leniently than drug addicts
convicted for possession of smaller quantities of narcotics.

Concrete examples indicate that durations of proceedings, law amendments
favouring accused persons and an extremely lenient penal policy by the courts,
allow for organisers of criminal organisations in t he business of international
smuggling of cocaine to be convicted to sentences i nferior to those imposed on
their subordinates

Proceedings before Montenegrin courts last much lon ger, and their penal policy
for the smuggling of cocaine is much more lenient t han the practice of courts in
other states.

In some cases, courts consider the quantity of seized narcotics as mitigating or
aggravating circumstances, while in other cases the se facts are not considered
at all.

The Appellate Court further reduces already lenient sentences for smuggling of
cocaine. Such verdicts frequently do not contain clear explanations the court used to
reduce the convictions or these verdicts are contrary to law or facts determined during
the court proceedings. In this way, the Appellate Court reduces sentences to narcotics
smugglers because they have “repented”, even if they continue perpetrating the same
criminal offences even while serving their prison terms. Sentences are also mitigated
due to “family circumstances”, without any explanation whatsoever, and in some cases
previous convictions are not considered as aggravating circumstances as prescribed
by law.

Persons convicted for organised crime enjoyed addit ional benefits in the form of
reducing of prison terms through the appliance of t he institute of parole release,
thanks to decisions made by high executive and judi cial authorities.

In addition, the Parliament of Montenegro adopted numerous amnesty laws which
related to persons sentenced for organised crime, including the smuggling of narcotics,
thanks to which they were exempt from one quarter and one fifth of the impose d
sanctions .
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1. Penal policy of courts in Montenegro and thereg  ion

Concrete examples indicate that durations of procee dings, law amendments

favouring accused persons and an extremely lenient penal policy by the courts,
allow for organisers of criminal organisations in t he business of international
smuggling of cocaine to be convicted to sentences i nferior to those imposed on

their subordinates.

Examples indicate that Montenegrin courts take much longer to adjudicate
verdicts, and that their penal policy for these cri minal offences is much more
lenient than the practice of courts in other states

Case Study 18

This example indicates that the organising of the smuggling of cocaine and money
laundering in Montenegro is punishable by sanctions inferior to those imposed by
Croatian courts to couriers transporting cocaine on the behalf of other persons.

The mediator was convicted in Montenegro, more than four and a half years after the
detection of cocaine, to a prison sentence inferior to the one imposed upon the courier
abroad. Another mediator evaded criminal responsibility by receiving the status of
cooperating withess who "contributed" towards the conviction of the first, against whom
evidence already existed.

Finally, seven years after the detection of cocaine, almost six of which he spent on the
run and serving a sentence for drug smuggling in another state, the organiser of the
criminal association was convicted to the most basic criminal offence and to the most
lenient sentence.

- Trial and verdict to the courier

On March 15, 2005, on the border crossing Konavle,
between Montenegro and Croatia, Croatian police seized Role: RIER
2961.66 grams of cocaine from a vehicle®. ole: COU

Convicted: in Croatia
Sentence: 5 years
Time between
detection and verdict:
3 months

The person transporting the cocaine was convicted by a
verdict of the County Court in Dubrovnik ¥ 1o
imprisonment of 5 years for the criminal offence abuse of
narcotics'®®. This verdict came into force on June 09,
2005, less than three months after the detection of the
cocaine.

'8 The cocaine was loaded in Podgorica and it was meant to be transported across Croatia and Slovenia to
Italy, with a final destination in Milan.

184 K.no.13/05-32 from May 12, 2005

'8 Article 173, paragraph 2, Criminal Law of the Republic of Croatia
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- Trial and verdict of mediator of organised network of transport of cocaine

Less than two and a half months later, the Montenegrin Special Prosecutor filed an
indictment for the same criminal offence'® which charged Aleksandar Brajovié from
Podgorica with the severe form of the criminal offence unauthorised production,
keeping and releasing for circulation of narcotics.

The circumstance qualifying the criminal offence Brajovi¢ was charged with as severe
was that a network of mediators and dealers was organised. Brajovi¢ was charged with
being part of a network of mediators in the transport of cocaine.

Three years and eight months after the filing of
the indictment, a verdict by the High Court in

Podgorica **’ convicted the mediator in the ReUSE LRI/

smuggling of cocaine to four and a half years in Convicted: in Montenegro
prison . Sentence: 4 years and 6
months

The High Court verdict states that Brajovi¢, as a
member of a criminal association — an organised
network of mediators organised by Vjekoslav
Lambuli¢, was hired to find a courier for the
transport of cocaine to Italy, and he subsequently

Time between detection and
verdict: 4 years and 3 months

hired a courier, Slovenian citizen Zlatko Krivec through another mediator, Antonije
Mracevi¢, to perform this task.

This verdict was upheld by the Appellate Court of Montenegro and it became final on
December 03, 2009, four years and three and a half months after the fi  ling of the
indictment .

- Second mediator as cooperating witness

During the course of the investigation against Brajovi¢, a second mediator in the
network organised for the transport of cocaine, Antonije Mracevi¢, received the status
of cooperating witness  in this case.'®®

The reasons for which the Special Prosecutor proposed and the court accepted the
proposal for this defendant to receive the status of cooperating witness, are quite
incomprehensible. His statement indicated that he never had any contact with the
organiser of the criminal association , Mr. Lambuli¢ and his statement was only
used as the basis for the conviction of the second mediator , Mr. Brajovi¢, against
whom other evidence existed

18 Kts.no.3/05 from August 22, 2005

187 Ks.no.4/2008 from April 16, 2009

188 Kv.n0.413/05 from July 29, 2005

% Further reading in Chapter F) "Cooperating Witnesses and Protected Witnesses"
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- Trial and verdict to organiser of network of mediators for the transport of
cocaine

At the time of the filing of the indictment against Brajovi¢, the organiser of the criminal
association, Vjekoslav Lambuli¢, was on the run, so criminal proceedings against him
were separated. According to media'®®, Vjekoslav Lambuli¢ was arrested on a warrant
issued by Interpol in May 2007 in Belgrade, before being extradited to Switzerland in
June 2008, where he was also sentenced to imprisonment on account of drug
trafficking.

Six months after the filing of the verdict against the mediator Aleksandar Brajovi¢, the
Special Prosecutor indicted™* Vjekoslav Lambuli¢ charging him with the same severe
form of the criminal offence unauthorised production, keeping and releasing for
circulation of narcotics the mediator Brajovi¢ was charged with, with a difference in that
Lambuli¢ was designated as the organiser of the network of mediators.

Therefore, Vjekoslav Lambuli¢ was at the top of the hierarchy of the criminal
organisation aimed at transporting the cocaine to Milan, and he was designated as the
sole organiser.

According to media allegationslgz, Switzerland extradited Vjekoslav Lambuli¢ to
Montenegro in January 2011. After this, and over five years after the filing of the
indictment, the High Court in Podgorica adjudicated a verdict *° convicting
Lambuli¢ to imprisonment of six years as the organiser of a network of mediators
aimed at the illicit transport of cocaine.

However, four months later, the Appellate Court of Montenegro set aside this
verdict *** and referred the case to the High Court for retrial. In its verdict, the Appellate
Court stated that it was unable to identify which law was applied by the first-degree
court, indicating the 2010 Criminal Code amendments, which were certainly in favour
of Lambulié in this case.'*®

Although the mediator Brajovi¢ was previously convicted with full force and effect as a
member of the network of mediators for the transport of cocaine, and even though the
final verdict states that this network was organised by Vjekoslav Lambuli¢, the
Appellate Court stated that the presented evidence does not indicate that Lambuli¢
was the organiser.

Therefore, even though the same Appellate Court pre  viously upheld the verdict
stating that Vjekoslav Lambuli € was the organiser of a criminal association — an
organised network of mediators in its sentence, les s than two years later, the

190 "Blic" from June 21, 2008

91 Kts.no.1/06 from March 14, 2006

2 Among others: Independent daily "Vijesti" from January 15, 2011

193 K.no.60/2008 from May 20, 2011

194 Ks2.n0.21/2011 from September 23, 2011

1% For further reading on Criminal Code amendments, refer to Chapter A) Legal Framework, and on the
practical application of these amendments in this case, refer to Chapter G) Penal Policy
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Appellate Court stated in another verdict that ther e is no evidence that Lambuli ¢
was the organiser.

In doing so, the Appellate Court refers to a statement by convicted mediator
Aleksandar Brajovi¢, who testified in the proceedings against Lambuli¢ as a witness,
stating that Lambuli¢ "had absolutely nothing to do with the drugs in question”.

This way, the Appellate Court changed its position from the earlier decision,
giving greater importance to a changed statement by a legally convicted
mediator over a final verdict which already determi ned that Lambuli ¢ was the
organiser of a network of mediators for the transport of cocaine. Having in mind that
the positions from quashing verdicts by the Appellate Court are binding for the High
Court, this was also the position of the High Court towards Lambuli¢ in the retrial.

Due to this position by the Appellate Court, the Special Prosecutor mitigated the
indictment in the repeat proceeding, applying the 2010 Criminal Code amendments
in favour of the defendant and charging him only with the basic form of this criminal
offence.

In the repeat trial, the High Court convicted Lambuli¢™® to five years in prison for the
basic form of the criminal offence  unauthorised production, keeping and releasing
for circulation of narcotics, without considering him as the organiser of the criminal
organisation, i.e. network of mediators for the transport of cocaine.

In this way, the judiciary adjudicated two contradi ctory final verdicts relating to
the same event. One of them convicted Brajovi € for the severe form of the
offence as a member of the network of mediators org  anised by Lambuli €&, while
the other verdict did not designate Lambuli ¢é as the organiser, so he was
convicted for a less severe criminal offence than t he mediator.

Furthermore, the final verdict against Brajovi¢ )
determined the existence of organised crime, so Role: ORGANISER
Brajovi¢ was convicted for organised crime which | Convicted: in Montenegro
was explained by the court. The verdict against | Sentence: 3 years and 6
Lambuli¢ (who was designated as the organiser in months

the case against Brajovi¢) determined that it was
not organised crime, only a basic criminal offence
in its least severe form.

Time between detection and
verdict: 7 years

Finally, after clearly indicating in its position that Lambuli¢ was not the organiser and
that a more lenient law was to be applied on his case, the Appellate Court of
Montenegro also revised the High Court verdict applying this position, b}/ further
reducing Lambuli é's prison sentence from five to three and a half years ~ ."’

In the reasoning of the new verdict in favour of Lambuli¢, the Appellate Court states
that the High Court did not sufficiently appreciate the mitigating circ umstances

1% Ks.n0.22/2011 from November 30, 2011
197 KZs.n0.16/2012 from April 11, 2012
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regarding his family situation , "that he was married and a father of four children, and
the related passage of time after the perpetration of the criminal offence".

A real absurdity is the passage of time the Appellate Court states as a mitigating

circumstance . In this way, not only did an organiser of a criminal organisation
additionally benefit from the inefficiency of the courts and their inability to conclude
proceedings earlier, but he is also rewarded for his escape from justice which also
caused the proceedings to be delayed.

First the length of the proceedings benefitted the organiser because meanwhile
the law was amended to his benefit, and then this ¢ ircumstance additionally
benefitted him in the reduction of his sentence.

During the seven years of the proceedings, the organiser was unavailable to the
court for six years due to escape  and a prison sentence in another state also for the
smuggling of narcotics, so this further makes it unclear how the Appellate Court could
have used the passage of time as a mitigating circumstance.

This sort of penal policy, with previous positions of courts in favour of
organisers of criminal associations, indicates seri ous doubts of corruption of
courts and their control by organised crime.

However, this was not the last sentence reduction for Lambuli¢ because he fulfilled the
conditions for another revision of the verdict in his favour.

2. Mitigation of sentences
2.1. Connecting of sentences

Concrete examples indicate that when connecting sen tences for more criminal
offences, the courts additionally mitigate already lenient sentences for cocaine
smuggling.

The Criminal Procedure Code prescribes that a final judgement may be reversed
without a criminal rehearing if in two or more judgements against the same sentenced
person a number of sentences were imposed with final force and effect, without havin

applied provisions on determining a single sentence for concurrent criminal offences.™

According to Criminal Code provisions regulating a concurrence of criminal offences, if
an offender by one action or several actions has committed several criminal offences
for which s/he is tried at the same time, the court shall first assess the punishment for
these offences respectively and then pronounce a single sentence.?® If the court has
determined imprisonment for criminal offences in concurrence, it shall increase the

1% Further reading in Chapter G) "Penal Policy"
1% Article 421, paragraph 1, item 1, Criminal Procedure Code
20 Article 48, paragraph 1, Criminal Code
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most severe punishment determined provided that the cumulative punishment does
not reach the sum of determined punishments. ~ ***

Furthermore, if a convicted person is tried for a criminal offence committed before s/he
starts serving prison sentence for earlier conviction, or for a criminal offence committed
in the course of serving a prison sentence or juvenile imprisonment, the court shall
pronounce a single sentence for all criminal offences by applying the provisions on
concurrence of criminal offences, taking into account the sentence pronounced earlier
as an already determined punishment.2 2

Case Study 19

In the period when Vjekoslav Lambuli¢ was unavailable to the judiciary authorities of
Montenegro because of flight and serving a prison sentence in another state, in
addition to the proceeding for international smuggling of cocaine, the Montenegrin
Special Prosecutor also initiated a criminal proceeding against him for the severe form
of the criminal offence money laundering in the amount of 161,065 euro.**

Unlike the proceeding for the smuggling of cocaine, this proceeding was concluded in
absentia of the defendant Lambuli¢, and the High Court in Podgorica first adjudicated
a verdict”® sentencing Mr. Lambulié to three years in prison for the abovementioned
criminal offence.

However, less than a year later, the Appellate Court of Montenegro reversed this
verdict in favour of Lambuli¢ in view of the sentence and convicted him with full force
and effect to imprisonment of two years for money laundering in the amount of
161,065.00 €.2%

After Lambuli¢ became available to Montenegrin judiciary authorities, at the request of
his attorney, the High Court in Podgorica ordered a retrial 2% in order to allow
Lambuli¢ to present a defence and to be tried in his presence. In the repeat
proceedings, the High Court in Podgorica adjudicated a verdict®® which fully upheld
the earlier verdict and prison sentence of two years .

In this way, in accordance with the Criminal Procedure Code and Criminal Code, the
conditions were fulfilled to reverse the verdict to Vjekoslav Lambuli ¢ for
smuggling cocaine, having in mind that he perpetrat ed this criminal offence
before he began serving the sentence for money laun  dering.

Starting from the legal limitation stating that a single prison sentence cannot reach the
sum of imposed sentences, which in Lambuli¢’'s case amounts imprisonment of five

201 Article 48, paragraph 2, item 2, Criminal Code
202 Article 50, paragraph 1, Criminal Code

203 Kt.no.126/06 from April 16, 2009

204 Ks.no.7/09 from April 29, 2009

205 Ks7.no.18/09 from March 24, 2010

206 Kv.n0.527/11 from October 01, 2012

27 Ks.n0.20/2012 from December 18, 2012
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and a half years, he was convicted to a single sentence amounting to five years and
five months.>®.

In this way, a person for which one concluded court proceeding proved that
he was the organiser of cocaine smuggling, and anot her proved that he
laundered over 160 thousand euro, was convicted in two criminal

proceedings for severe criminal offences to a sente nce only five months
longer than the one the Croatian court imposed to h is courier transporting
the cocaine.

2.2. "Admission” and “repentance"

The penal policy of the High Court, and especially of the Appellate Court, has

almost no effects on the fight against the criminal offences of organised
narcotics smuggling. The Appellate Court adjudicate s verdicts which mitigate
sentences without any valid grounds and explanation , and concrete examples

indicate that such a practice may even act as anin  centive to cocaine smugglers.

The first case study in this Chapter shows that the Appellate Court mitigated the
sentence to a person accused for smuggling of narco tics due to the admission
of a criminal offence which did not have any import ance for the detection of the
first offence. Even though his sentence was mitigat ed due to “repentance”, and
even though incarcerated, he continued to smuggle c ocaine in the same period.
After this, he was again convicted to a sentence no  t even close to the prescribed
maximum sentence.

Case Study 20

The Appellate Court reduced the sentence for smuggling of cocaine to Petar
Stanojevi¢ and Mehmed Dokovi¢ from six to three and a half years in prison, and from
three and a half years to two years and two months in prison.

This case related to the smuggling of more than a kilogram of cocaine, which arrived to
Montenegro from Argentina, perpetrated by previously convicted persons. It remained
unclear how the Appellate Court valued these circumstances, because the final verdict
is not available to the publiczog.
According to media reports®'®, the Appellate Court reasoned the reduction of the
sentence in this case was due to the fact that the defendant Petar Stanojevi¢ admitted
to the offence and repented.

208 Kvs.no.51/13 from September 02, 2013

29 Although this is a concluded case, the web page www.sudovi.me did not publish the verdict of the High
Court in Podgorica, or the verdict by the Court of Appeals in Podgorica

21 Among others: Independent daily "Vijesti" from April 26, 2012, article: "Sentence reduced: he repented
and will not deal drugs again”
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However, the defendant’s admission in this case did not have any significance in
the detection of the criminal offence , so it is unclear how and for what reasons the
Appellate Court regarded it as a mitigating circumstance.

One month after the Appellate Court reduced the sentence to defendant Dokovic,
another sentence by the High Court in Podgorica convicted him*'* to imprisonment of
five years and eight months for criminal offences criminal association and unauthorised
production, keeping and releasing for circulation of narcotics.

In this verdict, the High Court determined that Bokovi¢ organised the smuggling of
several kilograms of cocaine from Peru while being incarcerated, at a time when
he served a prison sentence for the same type of offence. According to the verdict,
Dokovi¢ used his prison leaves to organise the smuggling of cocaine.

In the verdict, the High Court stated it especially considered as an aggravating
circumstance the previous convictions of the defendant for the same criminal offence,
but it is unclear how it determined the duration of the single sentence for both
criminal offences, which is not even near the prescribed maximum for a ny of
these individual criminal offences

At the time of the perpetration of the offence, the Criminal Code of Montenegro
prescribed imprisonment for a term of one year to eight years for organisers of a
criminal association aimed at committing crimes punishable by imprisonment of five
years or more”'?, and between two to ten years for the basic form of the criminal
offence unauthorised production, keeping and releasing for circulation of narcotics a3,
These are the two offences the High Court convicted Bokovi¢ for to five years and

eight months .

It is also unclear how the High Court valued the circumstance that the defendant
perpetrated the criminal offence while serving a pr ison term for an identical
criminal offence, which was significantly reduced o n account of "repentance”
and how significant this circumstance was for the sentencing.

2.3. Wrongful determination of aggravating circumst ances

In some cases, the Appellate Court takes into accou nt the quantities of
smuggled narcotics as a mitigating circumstance, wh ile in other cases it does
not take these facts into account.

The first two case studies outlined in this Chapter indicate that this court
reduced sentences to narcotics smugglers because th ey were too strict in
relation to the quantity of drugs in question, as w ell as on account of the
duration of court proceedings, without detailed exp lanation and reference to
aggravating circumstances.

21 Ks.no.7/12 from May 28, 2012
212 Article 401, paragraph 2, Criminal Code of Montenegro
23 Article 300, paragraph 1, Criminal Code of Montenegro
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On the other hand, the following case outlined in t his Chapter indicates that the
same court did not consider a larger quantity of na rcotics as an aggravated
circumstance. At the same time, in this example the Appellate Court reduced the
sentence to a person convicted for the smuggling of cocaine reasoning that his
earlier convictions were wrongly considered as an a ggravating circumstance.

Case Study 21

A verdict by the High Court in Podgorica”™* convicted five defendants for the sale of
450g of heroin and 10 kg5 of marijuana to a total of 32 years and 6 months in prison,
and the Appellate Court”™ reduced these sentences to 20 years, without any additional

explanation.
Adjudicated prison sentences
(in years)
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Graphl: Comparison of adjudicated prison sentences (in years) of the High (grey column) and Appellate
Court (black column) by defendant

The High Court determined that the defendant convicted to the longest prison sentence
first arranged the sale of heroine, and later the sale of marijuana — skunk at a time
when he was serving a prison sentence

The Appellate Court stated that the sentences were too strict having in mind the weight
of the criminal offences, passage of time after the perpetration of the criminal offences,
and especially the weight of the drugs in question. However, in its reasoning, the
Appellate Court does not explain in detail why it considered the sentences too strict,
how the passage of two years after the perpetration of the offence represented a
reason for the reduction of the sentence, nor why the overall quantity of narcotics
represented a reason for the sentences to be deemed as too strict.

Furthermore, the Appellate Court does not provide a single word on the assessment of
other circumstances the law prescribes as significant for sentencing, such as: degree
of guilt, motives for the perpetration of the offence, the degree of endangerment or
injury of protected goods, circumstances under which the offence was perpetrated,
earlier life of the defendants or behaviour after the perpetration of the offence.
Therefore, the Appellate Court also did not consider the fact that the defendant

24 Ks.no.4/11 from April 13,2011
5 Ks7.n0.18/11 from September 29, 2011
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arranged the sale of narcotics while serving a prison sentence as an aggravating
circumstance.

Case Study 22

A Special Prosecution indictment®'® charged the brothers Ramiz and Esad Mukovi¢
with the perpetration of the criminal offences unauthorised production, keeping and
releasing for circulation of narcotics and abuse of official status, all of which was
perpetrated in an organised manner.

This case related to the smuggling of 14 kilograms of cocaine from Ecuador
concealed in a shipment of fruit pulp " the defendants ordered through their company.
The cocaine was detected in the Port of Rijeka - Croatia, and part of the cocaine in the
amount of one kilogram was sent towards Montenegro as "controlled delivery".

In the first verdict *° in this case, the High Court in Bijelo Polje pronounced the
defendants guilty for the criminal offence unauthorised production, keeping and
releasing for circulation of narcotics perpetrated in an organised manner and convicted
them to imprisonment of nine and six years respectively . This court failed to
adjudicate on charges for criminal offences crimina | association and abuse of
official status .

The Appellate Court of Montenegro set aside the Hig  h Court verdict **° and sent
the case for retrial because the first-degree court did not adjudicate on the liability of
the defendants for other offences they were charged with, which represents a
significant violation of criminal proceedings.

In the repeated proceedings, the Special Prosecutor altered the indictment and
dropped the charges for the criminal offence abuse of official status. The second
verdict by the High Court in Bijelo Polje220 convicted the Mukovi¢ brothers to
imprisonment of eight years and eight months and seven years and ei  ght months
respectively for the criminal offences criminal association and unauthorised
production, keeping and releasing for circulation of narcotics perpetrated in an
organised manner.

When deciding upon appeals by the defendants’ attorneys, the Appellate Court of
Montenegro reversed the judgement of the High Court®! by reducing the defendants’
sentences by two years and two months each, i.e. to imprisonment of six years
and six months , and five years and six months, respectively.

216 KTS.no.2/08 from August 19, 2008

27 Frozen fruit pulp (pressed minced fruit) frozen at a temperature below -10 degrees Celsius prevents
detection by x-ray or by dogs

218 Ks.no.2/08 from January 30, 2009

2% Decision Ksz.no.7/09 from November 04, 2009

220 K5 .n0.18/09 from December 31, 2010

21 yerdict Ksz.no.26/11 from November 08, 2011
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The Appellate Court stated that the first-degree court correctly identified all
circumstances influencing the type and length of the convictions, but that the
convictions were too lengthy having in mind the sev erity of the perpetrated
criminal offences, passage of time after the perpet ration and especially the
guantity of drugs.

The Appellate Court did not provide reasons and explanation of why it considers
the severity of the criminal offences criminal association and organised smuggling of
cocaine from South America into Europe sufficient to justify the adjudicated sentences.

The defendants were arrested in April 2008, i.e. three and a half years before the
adjudication of the final verdict, thanks to detection by institutions from another state.
Therefore, it is evident that the fact that the proceedings before Montenegrin
courts lasted a long time was considered as a mitig ating circumstance when
determining the sentence

In relation to the quantity of drugs, the Appellate Court did not state why a quantity of
14 kilograms of cocaine represented a reason forth e sentence to be reduced , i.e.
for considering the adjudicated sentences as too severe.

Case Study 23

The Appellate Court of Montenegro reduced the sentence®”? from six to five years in
prison to a person convicted for the acquiring, possession and releasing into circulation
of 7.811 kg of cocaine. In the reasoning of the verdict, the Appellate Court states that
the two previous convictions of the defendant (to a fine and a suspended sentence)
occurred 12 years earlier, which means that legal rehabilitation came into force, so
earlier convictions were wrongly considered as an aggravating circumstance.

However, according to the Criminal Code®?, legal rehabilitation shall be granted solely
to persons to whom the rehabilitation is related to prior to the conviction, who had no
prior convictions or who were deemed by law to have had no prior convictions.

The same Article of the Criminal Code®* stipulates that the period in which the
convicted persons cannot commit a new criminal offence is three years after the
application of a fine, or one year after the expiration of the testing period from the
suspended sentence. Therefore, the two previous convictions adjudicated in a single
year indicate that this person did not fulfil conditions for legal rehabilitation, so he had
to be considered as a convicted person in the third case.

The first-degree court indicated the quantity of the narcotics (7.811 kilograms of
cocaine) as an aggravating circumstance, but the Appellate Court concluded that there
were no aggravating circumstances and reduced the sentence on this account.

22 K7.S.no. 12/2014 from September 09, 2014
223 Article 119, paragraph 1
224 Article 119, paragraph 2
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2.4. Wrongful identification of mitigating circumst ances

The case study given in this Chapter indicates that the Appellate Court reduces
sentences pronounced for the smuggling of large qua ntities of narcaotics,
reducing them on account of “family circumstances” of defendants, without any
serious explanation.

Case Study 24

Accepting appeals by attorneys®® the Appellate Court of Montenegro reversed the
verdict by the High Court in Podgorica®® in part of the verdict sentencing six
defendants for the criminal offence unauthorised production, keeping and releasing for
circulation of narcotics. This case related to the smuggling of over 100 kilograms of
marijuana.
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Graph 2: A comparison of adjudicated prison sentences (in months) by the High Court (grey column) and
Appellate Court (black column) by defendant

In the reasoning, the Appellate Court stated that aggravating circumstances, the
quantity of narcotics and the manner of perpetration of the offence, were given
"exaggerated importance" and that the High Court did not sufficiently appreciate
the mitigating circumstances . In addition, the Appellate Court stated "family
circumstances" as a mitigating circumstance for four defendants, without any
indication of the family circumstances in question and the manner in which the court
considered them.

2.5. Parole release

Concrete cases indicate that thanks to decisions by the highest executive and
judicial authorities, persons convicted for interna tional smuggling of narcotics

225 K7-S.no.34/13 from November 29, 2013
226 Ks.br.2/13 from 08.05.2013.
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enjoyed additional benefits in the form of reduced prison sentences through the
application of the institute of parole release.

The Criminal Code stipulates that a convicted person who has served two-thirds and
exceptionally half of the prison sentence or of the forty-year imprisonment sentence
can be released on parole if in the course of serving the prison sentence thereof s/he
has improved so that it is reasonable to expect that s/he will behave well while at
liberty and, particularly that s/he will refrain from committing criminal offences until the
end of time the prison sentence had been imposed. At the assessment on whether to
release a person on parole his/her conduct during the period of serving the sentence,
performance of work tasks appropriated to his/her working abilities, as well as other
circumstances indicating that the purpose of punishment has been achieved shall be
taken into consideration®’.

The parole releases of convicted persons are decided upon by a Commission for
Parole Release appointed by the Minister of Justice.

A concrete example indicates that the Commission fo r Parole Release,
consisting of highest executive and judicial author ities, approved the parole
release to a smuggler of 14 kilograms of cocaine fr ~ om Latin America.

Case Study 25

Esad Mukovi¢, who was convicted with full force and effect for the smuggling of 14
kilograms of cocaine from Latin America, was granted a parole release, and in March
2012 he was released from custody less than four years after his arrest®?®.

Parole release for Mukovi¢ was approved by a Commission consisting of Minister of
Justice and Government Vice President Dusko Markovi¢, Minister of Health Miodrag
Radunovié, Minister of Interior Affairs Rasko Konjevi¢, Minister for Human Rights Suad
Numanovié, Supreme Court judge Radule Kojovi¢, Deputy High State Prosecutor
Stojanka Radovié, Miljan Perovi¢, director of the Institute for the Execution of Criminal

Sanctions and Dragoljub Bulatovié, Advisor in the Ministry of Justice®®.

2.6. Amnesty

In addition to the undeniably lenient penal policy for organised acts of smuggling of
large quantities of narcotics, persons convicted with full force and effect for this type of
organised crime enjoyed another benefit in the previous years, i.e. another type of
sentence reduction.

227 Criminal Code, Article 37, paragraph 1

228 Daily "Dan” from June 06, 2013, article "Dealer of 14 kilos of cocaine has sentence reduced by half"

29 portal CDM from February 28, 2013, article “Compensation for a session is 1000 euro”,
www.cdm.me/ekonomija/nadoknada-za-sjednicu-1000-eura
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The Parliament of Montenegro adopted Laws on Amnest y in 2000%*°, 2002°%,

2004%*?, 2006%*2, 2008%**, 2010°* and 2013%%.

All of these laws, except the 2013 Amnesty Law, applied to persons convicted for
organised crime, including the smuggling of narcotics.

In this way, persons convicted in full force and effect for organised drug smuggling had
their sentences reduced by 25% by Laws from 2000, 2002, 2004, 2006 and 2008,
while the 2010 Law reduced 20% of their sentences . Therefore, any person
convicted for smuggling of narcotics in the period between 2000 and 2010 had to have
been amnestied by one of these laws.

By adopting law amendments favouring participants in organised crime®’, the
legislative authorities additionally worsened the situation in the fight against organised
crime and smuggling of large quantities of narcotics.

3. Comparisons of penal policy
erdicts which stimulate

arger quantities of “hard”
punished more leniently.

Concrete examples indicate that courts adjudicate v
persons accused of smuggling narcotics to smuggle |
drugs, because in this case they will, absurdly, be

In one example, a drug addict in need of treatment convicted for the sale of a package
of heroine for ten euro received a sentence ten months longer than a participant in the
smuggling of a kilogram of cocaine from South America.

Sentence
(in months)

Type of
narcotic

Quantity
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The fact that the penal
policy of courts in relation to
the smuggling of narcotics
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is illustrated by a
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The attached table and graph illustrate that the penal policy in Montenegro is much
stricter in the case of sales of smaller quantities of heroin and marijuana, than in cases
related to the smuggling of large quantities of cocaine from abroad.
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Graph 3: Penal policy for three types of narcotics — imposed prison sentences
(in months) in relation to the seized quantity of narcotics (in grams) (black column — cocaine, grey — heroine,
white — marijuana)

3.1. Cocaine

1000 grams = two years and two months in prison:
Montenegro imposed a sentence of two years and two months in prison to a defendant
for the smuggling of one kilogram of cocaine from South America into Montenegro. A
second defendant in the same case was sentenced to three years in prison. These
persons had earlier convictions , and as the main "reason" for such a short sentence
the court considered an admission which had no significance in proving the offence,
and repentance expressed during the trial.?*®

3000 grams = three years and six months in prison:
Montenegro also adjudicated a sentence of three years and six months to an organiser
of the smuggling of three kilograms of cocaine detected in Croatia, which were sent
from Montenegro, across Slovenia and towards Milan, Italy. As in the previous case,
the organiser of cocaine smuggling had earlier convictions
trial that he served a prison sentence of five years in Switzerland for drug smuggling,
but the court found a "reason" for such a lenient sentence in the fact that the defendant

has four children.?®

The Appellate Court of

The Appellate Court of

he even stated during the

14000 grams = three years: The Appellate Court of Montenegro reduced the
sentence of defendant Esad Mukovi¢, charged with the smuggling of 14 kilograms of
cocaine from Ecuador to 5 years and 6 months in prison upon appeal by his

attorney®*°

four years in prison.

28 Further reading in Chapter G) "Penal Policy"
29 Further reading in Chapter G) "Penal Policy"
20yerdict Ksz.no.26/11 from November 08, 2011
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3.2. Heroine

1.7 grams = three years in prison:  The verdict by the High Court in Podgorica242
imposed a sentence of three years in prison to a defendant who is a drug addict for
selling a package of heroine for ten euro, and the same verdict imposed a security
measure of mandatory treatment of addiction. The court seized 1.7 grams of heroin
which was found on the defendant’s person.

1.46 grams = a year and a half in prison: The same court imposed a prison
sentence®”® of one year and six months to a defendant who was detected using
heroine with other persons, and from whom 1.46 grams of this substance was seized.
Interestingly, the court established that this person was a drug addict and it has not
established a single aggravating circumstance when adjudicating the verdict, and only
mitigating circumstances were stated.

5.89 grams = two years in prison:  The verdict by the High Court in Podgorica244
imposed the prison sentence of two years to a defendant in whose mailbox 5.89 grams
heroine were found, which the court classified in the verdict as a quantity "of g reat
market value" .

49.52 grams = three years in prison:  The verdict by the High Court in Podgorica **°
imposed a sentence of three years in prison to a defendant in whose vehicle 49.52
grams of heroin were found.

3.3. Marijuana

11 grams = six months in prison:  The APpeIIate Court of Montenegro upheld246 the
verdict by the High Court in Bijelo Polje*’, which imposed a prison sentence of 6
months to a defendant who had no earlier convictions and from whom police officers
seized 11.02 grams of marijuana.

11.69 grams = seven months in prison:  The Appellate Court also upheld**® a prison
sentence of 7 months to a defendant who sold 11.69 grams of marijuana, as well as
prison sentences of 6 months each for two defendants who purchased this quantity of
marijuana, which were imposed by the High Court in Bijelo Polje249. The first-degree
verdict was not published on the website of the High Court in Bijelo Polje, so there is
no information on earlier convictions for these persons.

241 Daily "Dan” from June 06, 2013, article " Dealer of 14 kilos of cocaine has sentence reduced by half "
242 K .no. 153/2011 from November 09, 2011

23 K.no.104/11 from January 27, 2012

244 K .no. 237/2011 from February 02, 2012

25 K.no. 156/2011 from November 28, 2011

24 K7.no.41/2013 from December 13, 2013

247 K.no.37/12 from October 26, 2012

248 K7.n0.528/12 from February 13, 2013

249 K.no.28/12-11 from September 19, 2012
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268.03 grams = ten months in prison:  The Appellate Court upheld®® a prison
sentence of 10 months for a defendant found in possession of 268.03 grams of
marijuana, adjudicated by the High Court in Bijelo Polje ***. This first-degree verdict
was also not published on the website of the High Court in Bijelo Polje, so there is no
information on earlier convictions for this person or on circumstances or any other facts
the court stated in the verdict.

3096 grams = eight months in prison: Just one day after upholding a prison
sentence of 10 months for a defendant found in possession of 268.03 grams of
marijuana, a panel of the Appellate Court consisting of the same judges imposed
prison sentences of 8 months each to defendants who transported 3096 grams of
marijuana intended for further sales®,

50 K7.n0.40/2013 from February 18, 2013
31 K.no.43/2012 from November 27, 2012
52 K7.n0.70/2013 from February 19, 2013
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ACCESS TO COURT VERDICTS AND CASE FILES

Access to court verdicts in organised crime cases i s very limited. The High
Courts only publish final verdicts, which prevents a serious expert analysis of their
work.

In addition to concealing personal data of defendan ts, courts also erase other
data from verdicts, which limits the scope of analy sis of actions taken in this
field, such as information on states and cities from which and across which drugs were
smuggled, names and trajectories of ships used for drugs smuggling, names of
companies used for smuggling, etc.

The concealing of this data certainly does not cont ribute to public trust in the

work of the judiciary or to the belief that there i s a will to combat this type of

crime. On the contrary, the fact remains that the courts are more concerned with
concealing the names of persons smuggling drugs and names of companies used to
accomplish this than the public’s right to know this information and the right of every
person to avoid doing business with such persons and companies, while also
spreading uncertainty with persons and companies who do business in a legal manner.

Furthermore, by publishing only parts of verdicts with full forc e and effect, courts
conceal data indicating unlawful conduct by courts by removing parts of verdicts
where second-degree courts established violations of law. In this way, courts prevent
analysis of unlawful conduct of courts, which additionally contributes to a lack of trust in
the work of the judiciary.

Courts have different practices regarding access to case files. While the High
Court in Podgorica and Appellate Court of Montenegr o denied access to such
data, the High Court in Bijelo Polje submitted comp lete case files to us. Different
actions taken by courts upon these requests further confirm that their decisions
denying access to verdicts and case files from the field of organised crime do not have
a legal basis.

The Agency for Personal Data Protection and Free Ac cess to Information

determined that both the High Court in Podgorica an d Appellate Court of

Montenegro violated the Law  on Free Access to Information when denying access to
court files.

The Administrative Court of Montenegro accepted the appeals by Courts against
decisions by the Agency, even though it earlier rej ected appeals submitted by
first-degree instances against decisions by second- degree instances as
unlawful, which was also the position of the Suprem e Court of Montenegro . In
this way, the Administrative Court contributed to the reduction of transparency of the
work of the judiciary.
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1. High Court in Podgorica

On the basis of the Law on Free Access to Information, MANS requested the
submission of verdicts adjudicated by the High Court in Podgorica in cases of
international cocaine smuggling. The High Court submitted to us only parts of the
verdicts which came into full force and effect duri ng the proceedings , even
though these were public trials for which there was an increased interest by media and
the public, and these first-degree verdicts were already verbally disclosed.

In the reasoning of these decisions®®, the President of this Court stated that the Law
on Free Access to Information requires the court to submit a verdict only if it i s
final, even though there is no provision of this Ac  t*** which even implicitly
contains anything resembling this.

After requests for submissions of files from this and other cases related to cocai ne
smuggling , the High Court President answered in an identical manner — that the
verdicts were available on the website of the court and that the reasoning of
verdicts contained evidence presented during the pr oceedings 2%,

When acting upon our complaints, the Agency for Personal Data Protection and
Free Access to Information determined that the High Court acted unlawfully and
ordered it to deliver us copies of case files®*®.

The High Court filed an appeal to the Administrative Court of Mont ~ enegro against
the decision by the Agency®’ and informed us that even though the appeal does not
prevent the execution of the administrative decisio n, the body executing the
decision may delay the execution for other reasons , if this is not contrary to public
interest. However, the High Court did not state the reasons for delaying the
execution of the Agency’s Decision.

The Administrative Court accepted the appeal by the High Court 2% and annulled
the decision by the Agency for formal reasons*>®, even though it earlier rejected
appeals submitted by first-degree instances against second-degree instance
decisions *®. The fact that first-degree instances acting in administrative matters were

3 E g, High Court Decision Il Su.no.95/11 from December 21, 2011

254 "Republic of Montenegro Official Gazette" no.68/2005 from November 15, 2005 and no.44/2012 from
August 09, 2012

25 Decisions | Su.br. 144/13, 145/13, 146/13, 147/13 from October 30,2013 and 151/13 from November
04, 2013

2% Decisions no. 5498/13 from December 30,2013, 5501/13 from December 30, 2013 and 1499/14 from
February 28, 2014

27 Decisions | Su.no.145/13, 146/13, 147/13, 148/13, 151/13, 152/13 and 153/13 from February 05, 2014
28 \erdict U.no.187/14 from October 07, 2014

29 |n the verdict, the Administrative Court stated that the Agency was legally required to decide on merit,
and not to give warrants to the first-degree instance to conditionally submit the requested files

20 Among others: Decisions U.no. 124/05 from February 10, 2005, U.no.1857/09 from January 19, 2010,
U.no.371/06 from March 28, 2006, U.n0.2901/11 from October 26, 2011, U.no.2489/11 from February 03,
2012
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not actively able to initiate administrative disputes for orders by second-degree
instances was also earlier determined by the Supreme Court of Montenegro *®*.

2. Appellate Court of Montenegro

MANS submitted the same requests to the Appellate Court, which adopted decisions*
explicitly rejecting the submission of the files. In all its decisions, the Appellate Court
cited the legal grounds of restricting access to information if this is in the interest of
preventing investigations and prosecution of crimin al offence perpetrators , in
order to prevent the disclosure of information relating to actions taken in the pre-trial
and criminal proceedingsm.

However, all cases for which MANS requested case files were already concluded
with full force and effect . Therefore, investigations and prosecutions of criminal
offence perpetrators were concluded and could certa inly not be jeopardised by
inspection of files from concluded public trials

At the same time, in each decision, the Appellate Court stated that the position of the
Supreme Court is that access to files cannot be granted only on the basis of the
Law on Free Access to Information, but also on the basis of the Criminal
Procedure Code and that copies of case files are given only to participants in the
criminal proceedings

However, the Criminal Procedure Code prescribes inspection, transcription or
recording of certain files after the finality of the sentence for anyone with a justifiable
interest “**. According to the Criminal Procedure Code, denying or conditioning of this
right relates to cases which are not public or due to severe violations of rights to
privacy.

However, the Appellate Court did not even assess whether the interest of MANS was
justifiable, all cases were fully open to the public, and no assessment stated that
accepting the request by MANS would violate rights to privacy. This is why it is
extremely unclear on the basis of which law the MANS requests were denied and
what is the reason for denial

Acting upon appeals to decisions by the Appellate Court of Montenegro, the Agency
for Personal Data Protection and Free Access to Information determined that the
Appellate Court acted unlawfully  and ordered this court to deliver us complete

copies of case files*.

26" Among others: Verdicts Uvp. 56/10 from April 12, 2010, Uvp. 331/11 from October 14, 2011
262 Decisions V-SU no.50/2013 , 51/2013 and 52/2013 from November 07, 2013

263 Article 14, paragraph 1, item 3, line 3, Law on Free Access to Information

264 Article 203, paragraph 1, Criminal Procedure Code

265 pDecisions no. 5255/13, 5256/13 and 5257/13 from December 24, 2013

83



As with the previous case, the Administrative Court of Montenegro accepted t he
appeals by the Appellate Court which represents a first-degree instance and

annulled the second-degree decision by the Agency®® also for formal reasons®®’.

3. High Court in Bijelo Polje

The fact that courts do not apply law equally and that they use different methods to
restrict or condition inspection of case files and the public control of their work is
indicated by the actions of the High Court in Bijelo Polje.

This court accepted a request by MANS to access the requested case files, but it
only allowed us to inspect these files within three days in the court premises %,
stating that this was a complex case containing evi dence gathered by applying
secret surveillance measures, so access to the file s may only be available in
court premises.

Acting upon appeals by MANS, the Agency determined that this court also acted
unlawfully and ordered it to deliver files to MANS within three days, with an obligation
to protect personal data which would violate the privacy of the parties in the
proceedings.269

Unlike its counterpart Court in Podgorica, the High Court in Bijelo Polje did not file
an appeal against the decision by the Agency and th e Court President adopted
new decisions *° resulting in the delivering of complete case files to MANS, in
the form of computer files.

However, personal data, but also other information not relat ing to the privacy of
parties in the proceedings, such as names of cities and states across which
drugs were transported, names of ships transporting the drugs and names of
companies established with the aim of smuggling dru gs, were all removed from
the delivered files .

In this way, even though this court allowed access to data more than other courts, it
still restricted access to certain information without any valid explanation and legal
basis.

26 Decision U.no.96/14 from October 07, 2014

%7 |n the verdict, the Administrative Court stated that the Agency was legally required to decide on merit,
and not to give warrants to the first-degree instance to conditionally submit the requested files

28 Decision Su. V n0.901/13 from November 11, 2013 and Su. V n0.925/13 from November 13, 2013

2 Decision no.5480/13 and 5481/13 from December 30, 2013

70 5y, V no.901/13 and 925/13 from January 14, 2014
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