3. PRIVATISATION AGREEMENTS

Privatisation agreements of the most significant companies have been declared
business secret, the case is undergoing the court procedure, while the whole process
have lasted longer than a year.



CHRONOLOGIC SEQUENCE OF THE CASE

Privatisation Council Agency for Restructuring

Request: Copies of contracts of privatisation of Aluminium Plant Podgorica,
Montenegrin Telecom, Steel Plant Niksi¢ and Jugopetrol Kotor and all annexes

Dec 4 2005
Request for information
20 December 2005
Jan - Request for information
Response of the Council 18 January 2006
17 January 2006
Feb - Responce of the Agency
Complaint against the 24. January 2006
Council 16 February 2006 < _ _
Mar 1 Complaint against the
Agency 23 February 2006
Apr 4
May
June- Administrative Court’s
Administrative Court’s judgement 13. June 2006
judgement 13 June 2006 \
July - 2006 | The Agency’s resolution
uly / subsequent to the Court
decision 21 June 2006
¢
Aug Complaint against the
Agency to abolish the new
resolution 31. July 2006
Sep 1
Oct {
Nov 1

Dec-)
\)
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3.1. Request to the Privatisation Council to deliver copies of privatisations

agreements

CETIRI NVO ZAPOCELE KAMAPANJU ZA PRIMJENU ZAKONA O
SLOBODNOM PRISTUPU INFORMACUAMA

Ugovore na vidjelo

Podgorica — Simboli¢nom
predajom nekoliko zahtjeva
za dobijanje informacija, ne-
vladine organizacije Asocija-

est politicke volje da se pri-
mijeni ovaj zakon. Vec¢ za n-
ekoliko dana vidjecemo da li
je ovaj zakon usvojen samo

osjedu, a nevladine organiz-
acije pripremaju priru¢nik za
koris¢enje mogucnosti tog Z-

FOUR NGOS LAUNCHED A CAMPAIGN FOR COMPLIANCE WITH THE
LAW ON FREE ACCESS TO INFORMATION

ormacijama.
ktivisti ovih NVO zatrazili
s;u od drzavnih insitutucija i
da im dostave ugovore o pr-
odaju niksicke Zeljezare, Ko-
mbinata aluminijuma, Tele-
koma i Jugopetrola.

Zatrazene su i kopije odlu-
ka Vlade kojima su posljed-
njih pet godina predsjednic-
ima sudova i sudijama dodj-
eljivani stanovi, poslovni pr-
ostori i krediti. Trazi se i ko-
pija odluke Vlade kojima su
njenim ¢lanovima dodjeljiv-
ani sluzbeni stanovi, poslov-
ni prostori i krediti kao i ko-
pije ugovora o otkupu tih st-
anova po povlaséenim cijen-
ama.

Govorec¢i o vaznosti Zako-
na o slobodnom pristupu in-
formacijama, koordinator M-
ANS-a Vanja Calovic je ista-
kla da je to jedan od klju¢nih
antikorupcijskih zakona.

- Nasa kampanja ce biti t-

CONTRACTS OUT INTO THE OPEN

Stup d d, QO
se vrlo Cesto tesko dolazilo ili
je pristup bio nemoguc.

- Sada je Zakon, koji je po-
ceo da vazi prije oko mjesec,
precizirao proceduru i rokove

vyslemcionsy ., =
aju nepostovanja Zakona o
slobodnom pristupu inform-
acijama pokretati sudske po-
stuke i zastupati gradane ko-
jima je onemoguceno dobij-

0d Vlade zatrazeno da objayi dokumenta o
prodaji KAP-a, Telekoma, Zeljezare i Ju-
gopetrola, i imena ministara i predsjednika
sudova kojima su dodiielilfni stanovi, poslovni

prostori ili

dobijanja informacija. Zbog t-
oga ce to biti pravi test polit-
icke volje da se zakon primij-

eni i pristup informacijama o-

moguci — rekla je Caloviceva.

Svi drzavni organi i instit-
ucije su u obavezi da pripre-
me informatore o tome koje
su informacije u njihovom p-

rediti

anje trazenih informacija —
kazao je Boris Darmanovic,
izvrsni direktor Asocijacije
mladih novinara.

Uskoro ¢e biti otvoren i in-
fo-telefon preko kojeg c¢e gr-
adani moci da dobiju sve n-
eophodne informacije u vezi
sa primjenom Zakona. M.B.

Daily “Vijesti", 21 December 2005

By the symbolic delivery of requests reported by the media, we started
with the monitoring of the application of the Law on Free Access to

Information.
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Although some 80%
of the companies
owned by the state
have been privatised,
and the relevant
legislation envisages
the obligation to have
a transparent
privatisation process,
no privatisation
agreement has
been publicised.

Therefore, the first
request for
information filed by
MANS upon the
enactment of the Law
on Free Access to
Information, was the
one requesting from
the Privatisation
Council the
disclosure of the
privatisation
agreements for
most significant
Montenegrin
companies: KAP,
Montenegrin
Telecom, Steel Plant
Niksi¢ and Jugopetrol
Kotor.



Vlada Republike Crne Gore NVO-M A N oS-
SAVJET ZA PRIVATIZACIJU w05 4~ odgovor

- Sekretarijat Savjeta za privatizaciju - PODGOWCA‘A;Q(;Q‘@Q@,
Broj: 01 -ty
Podgorica, 17. januar 2005.godine

Na osnovu &lana 55. stav 4. Zakona o op$tem upranom postupku (“Sluzbeni list RCG” br. 60/03),
Sekretarijat Savjeta za privatizaciju donosi

ZAKLJUCAK

Odbacuje se zahjetev Mreze za afirmaciju nevladinog sektora — MANS iz Podgorice od 20.
decembra 2005.godine kojim je trazeno dostavljanje informacije — ugovora o prodaji “i Zeljezare”,
“KAP-a, “Telekom™-a, “Jugopetrol”-a svih aneksa, zbog nenadleZznosti.

Obralozenje

Mre#a za afirmaciju nevladinog sektora — MANS iz Podgorice podnijela je 20. decembra
2005.godine Sekretariju Savjeta za privatizaciju zahtjev kojim je traZila dostavljanje kopija
ugovora o prodaji “Zeljezare”, “KAP”-a, “Telekom”-a, “Jugopetrol”-a i svih aneksa.

U postupku po zahtjevu Sekretarijat Savjeta za privatizaciju je utvrdio da ne posjeduje gore
pomenute ugovore i njihove anekse jer se isti nalaze kod Agencije Crne Gore za prestrukturiranje
privrede i strana ulaganja, koja, shodno Odluci o obrazovanju i sastavu Savjeta za privatizaciju
(“SLIist RCG” br. 33/98, 24/99, 48/03 1 72/04), vr3i stru¢no-konsultativne poslove za potrebe
Savjeta dok Sekretarijat savjeta vrsi administrativno-tehnicke poslove.

Iz odredbi &lana 4. stav 1. tacka 3. Zakona o slobodnom pristupku informacijama, proizilazi da je
za postupanje po zahtjevu za pristup informaciji nadlezan organ vlasti u &ijem se posjedu traZena
informacija nalazi.

S obzirom da Sekretarijat Savjeta za privatizaciju ne posjeduje gore pomenut ugovore sa
aneksima, to nije ni nadleZan za rjefavanje u 0voj pravnoj stvari, te je po osnovu ¢lana 53. stav 4.
Zakona o op3tem upravnom postupku, zahtjev odbacio zbog nenadleznosti.

*,,The Secretariat of the Privatisation Couincil do not hold the mentioned constracts"

Uputstvo o pravnom sredstvu: Ovaj zaklju¢ak je konaan u upravnom postupku I prostiv istog se
moze pokrenuti upravni spor kod Upravnog suda Republike Crne Gore.

Dostaviti:
e MreZa za afirmaciju nevladinog sektora — MANS
e U spise predmeta
e ala

SEKRETAR SAVJ
Vojin Vlahoyig=

-

' Response of the Privatisation Council from 17 January 2006 upon requests for providing
copies of contracts of privatisation of Aluminium Plant Podgorica, Montenegrin Telecom, Steel Plant
Niksic and Jugopetrol Kotor, submitted on 20 December 2005

_In its response the Privatisation Council stated it did not hold the requested contracts,
instead these being filed with the Agency for Economic Restructuring and Foreign Investments.
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3.2 Complaint against the Privatisation Council

° - On 15™ March 2006 MANS filed a
CEIB]CT 38 complaint with the Administrative

Court against the Decision for the

HpHBaTI/ISauH]y Establishment and Composition of

‘ the Privatisation Council which

Kao I[B g DRy on .~ stipulates that the Council shall manage,
[;:;;‘,;;g same no control and secure the undertaking of

’ : weonpe privatisation and  have the  executive
PRIVATISATION COUNCIL '<o-  authorities set forth by the Privatisation

ASA STATESECURITY - Law and accompanying regulations, as

> well as the authority to conclude

ma chaarpa

KpLueLe 3aKoHa.
— Curypnu cmo nia npocpecopy Be-

commy Baoraiy n nperin venee. | privatisation agreements.

ohi He oAroBapa a fOKYyMelt
33 [IPHUBATHIE &

The complaint pointed towards the
improbability of the Privatisation
Council having the authority for and
not be in the possession of
requested information, since
privatisation agreements are
concluded by the Council and thus
have the character of ‘own
information’ and are bound to be
held by the Council.

3BOT" KPUIEHHA 3AKOHA O CJIOBOJHOM ITPUCTYIIY PIH(DOPI\IAIH/[JAMA

MAHC Tymno CaB]eT 3a anBaTnsaun]y

3,
1 nam Bnaga omoryhu cic

Daily "Dan”, 18 January 2006

DUE TO THE VIOLATIONS OF THE & * “The Council members are also members of the
LAW ON FREE ACCESS TO E tender commissions, and some of them even the
INFORMATION: 0 members of the Government. It is simply impossible

for the Council, which is obliged to report to the

MANS SUED THE Government about its activities and which is
PRIVATISATION COUNCIL accountable for the transparency and legality of the
T T T ET———— 0/ /ValiSalion process, not to hold the agreements it
»00jaBLUBAHEM HCTHMX 3HAYAJHO YIPO3WIIH 5/'gned/ since it falls into the category of own

MEpUMjaTHU 1 APYTH €KOHOMCKHM, IPUMBATHH U

HH MHTEPECH, jep oBe HHhOPMaIlHje—yYrOBOp information — reminded Calovic. ”
AHEeKCH NpejCTaB/bajy IIOCJIOBHY TajHy, 1T §
EKCITHLMTHO Y H>-MMa ¥ Ha3Hav 1eHO ™. Ma, ‘cp TA IU{CT“TyLﬁIIjZ‘l 32!K.|'by‘[yj8 yrosope o npu-
— PaarpaiTHO KplUeHhe HH3a 3aKOHa Ol CTpaHe BATHU3AUUY.
CagjeTa 3a HOpHBATH3ALM]Y HEBOCMUCIEHO MO- — Ynauosu CasjeTa cy y TEHASPCKHM KOMHMCH]a-
l”P])\Je Aa Hajg npouecom npuBaTH 3<\E{HJC HEMa Ma, JOK Cy HEKH O] FbUX HCTOBPEMEHO M 4JIAHOBH
jaBHE KOHTpOJIE, Ja OBa MHCTHUTYIHja CBOjUM OJI- Bnane. JennocraBuo je nemoryhe na CagjeT, KOju
JYKa3 i\!d (_\C”L'l‘l\‘JL 3aKOHeE, a 1a ce nojalm }\])Ij]\, JC ayxwan ga }‘E}Ilji]i] rasa Bn any O CBOM pany 4 KO-
Kao pga ) nuTamy npoj l"lJl JHUYHE MMOBMHE 4J1a- JH oxrosapa 3a '1]')AHL.I1’\I)LHIHIJLI H 3aKOHHTOCT
Hosa C [lIiJE‘Td a He lpﬂ\ aBHE Lh()}lflil. 151 J(’lMHO[ HH- npoueca H]7I|lid‘[ H3aluMje, Hema YroBope I\(WJL J'f,
Tepeca — oumjeHusa je koopauHatop MAHC-a caM MOTIHCAO, jep €Y TO HkeroBe uHdopMauje —
Bam.a Thanosuh. nopcjernna je 'h anosuhesa.
ThanosuheBa cmaTpa na 6M NOAHOLUEH:E })anbe A

Daily "Dan’, 18 February 2006
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3.3 Administrative Court’s judgement upon the complaint against the Privatisation
Council

UPRAVNI SUD REPUBLIKE CRNE GORE
U.br. 195/2006

U IME NARODA

Upravni sud Republike Crne Gore u vijecu sastavljenom od sudija Gordane
Pot, kao predsjednika vijec¢a, Ljubinke Popovi¢ — Kustudi¢ i Dragana Puretic¢a, kao
Clanova vije¢a, uz uceSce sluzbenika Suda Rajke Milovi¢, kao zapisnicara,
rjeSavajuci upravni spor po tuzbi tuZioca MreZe za afirmaciju nevladinog sektora -
MANS iz Podgorice, koga zastupa izvrsni direktor Vanja Calovi¢, protiv zakljucka
tuZzene Vlade Republike Crne Gore - Savjeta za privatizaciju, iz Podgorice, br. 01-
44 od 17. 01. 2006. godine, u nejavnoj sjednici odrZanoj dana 13.06.2006.
godine, donio je

NVO-M A N S- PRESUDU NVO-M A N S-
BROJ, 06 //’vl

o Tuzba se odbija. S
PODGORICA, 9z - rovsoncs,_</-OF. oo

* “The complaint is dismissed,”

Osporenim zakljuckom odbacen je zahtjev MreZe za afirmaciju neviadinog
sektora - MANS, iz Podgorice od 20.12.2005. godine, kojim je trazeno dostavljanje
informacije - ugovora o prodaji "Zeljezare" - Niksi¢, "KAP"-a, "Telekom-a" i
"Jugopetrol-a", svih aneksa, zbog nenadleznosti.

TuZilac tuzbom pobija rjesenje, zbog: povrede postupka, pogresno i
nepotpuno utvrdjenog Cinjeni¢nog stanja i pogresne primjene materijalnog prava.
U tuzbi navodi da je tuzeni organ donio zakljucak, iako je zakonom propisano da
organ o zahtjevu za pristup informaciji odlucuje rjeSenjem, a takodje je
konstatovao da je zakljuCak konacan, iako je Savjet za privatizaciju za svoj rad
odgovoran Vladi, Sto znaci da ona vrsi nadzor nad radom Savjeta, pa bi prema
tome trebalo da postoji pravo Zalbe na rjeSenje Savijeta, Vladi Republike Crne
Gore. TuzZeni u svom zakljucku konstatuje da ne posjeduje trazene ugovore i
poziva se na Odluku o obrazovanju i sastavu Savjeta za privatizaciju i proglasava
se nenadleznim upucujuci tuZioca na Agenciju za prestruktuiranje privrede i strana
ulaganja, kao organ koji vrsi stru¢no xonsultativne poslove za potrebe Savjeta.
Dalje, navodi da je nemoguce da tuzilac nije u posjedu informacija, jer ugovore
koji su traZzeni, tuZeni mora posjedovati. Predlaze da Sud osporeno rjeSenje
ponisti.

TuZeni organ u odgovoru na tuzbu istie da je u svemu postupio po Zakonu
0 slobodnom pristupu inforamcijama i Zakonu o opstem upravnom postupku, jer u
konkretnom slucaju ugovori o privatizaciji tj. ugovori o prodaji akcija "Zeljezare" -
Niksi¢, "KAP"-a, "Telekom-a" i "Jugopetrol-a", i svih aneksa se ne nalaze fakticki i
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pravno u posjedu tuzenog organa, jer Savjet za privatizaciju nije ni po zakonu
nadlezan da zakljuCuje ugovore pa samim tim ni da ih ¢uva u svojoj evidenciji.
Dalje je naveo da je tuzilac nakon dobijanja zakljucka o odbacivanju zahtjeva
podnio zahtjev Agenciji za prestruktuiranje i strana ulaganja, po kojem je Agencija
donijela rieSenje Up.br.1/1 od 24.01.2006. godine, o odbacivanju, pozivajuéi se
na ¢lan 9. Zakona o slobodnom pristupu informacijama, pa je tuzenom nejasno
istrajavanje tuzioca za dostavljanje gore navedenih ugovora. PredlaZze da se tuzba
odbije.

Sud je razmotrio tuzbu, odgovor na istu, pobijano rjeSenje i ostale spise
predmeta, pa je nasao da je tuzba neosnovana.

Naime, prema odredbama c¢lana 4. stav 1. tacka 3. Zakona o slobodnom
pristupu informacijama ("Sl.list RCG", br. 68/05), propisano je da je za postupanje
po zahtjevu za pristup informaciji nadlezan organ vlasti u ¢ijem se posjedu
trazena informacija nalazi.

U konkretnom slucaju, Odlukom o obrazovanju, sastavu i djelokrugu rada
Savjeta za privatizaciju, nije propisano da bilo koji organ vrsi nadzor nad radom
tuZenog, pa je prema tome zakljucak tuzenog konacan u upravnom postupku.

Uvidom u osporeni zakljucak utvrdjeno je da navedeni organ ne posjeduje
gore pomenute ugovore i njihove anekse, jer se oni nalaze kod Agencije za
prestruktuiranje privrede 1 strana ulaganja, koja, shodno Odluci o obrazovaniju i

* .By inspection of the contested conclusion it was determined that the said body
does not hold the above agreements and annexes thereto...”

eznosti za odluCivanje po zahtjevu tuzioca POCiNIO relativiu  povredu
postupka bududi da nije trebao donositi zaklju¢ak ve¢ je trebao obavijestiti tuzioca
da nije u posjedu trazene informacije i zahtjev proslijediti organu koji je u posjedu
te informacije, a koji je duzan meritorno rijesiti takav zahtjev, shodno clanu 6.
Zakona o slobodnom pristupu informacijama.

Kako iz spisa predmeta proizilazi da tuZeni nije u posjedu traZene
informacije, to istu nije ni mogao pruZiti tuZiocu, pa se sa tih razloga tuzba odbija.

Sa izlozenog, a na osnovu Clana 37. stav 1. Zakona o upravnom sporu,
odluceno je kao u dispozitivu.

UPRAVNI SUD REPUBLIKE CRNE GORE
Podgorica, dana 13.06.2006.godine

ZAPISNICAR PREDSJEDNIK VIJECA
Rajka Milovi¢,s.r. Gordana Pot,s.r.

Administrative Court’s judgement from 13 June 2006
upon the complaint against the Council filed on 15 February 2006

Almost four months later, without any assessments whether the Privatisation Council
is obliged to possess the contracts it enters into, the Administrative Court dismissed
the complaint solely on the grounds of the Council’s explanation.
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3.4. Request to the Agency for Economic Restructuring and Foreign Investments to
provide copies of the privatisation agreements

On 18" January 2006 MANS requested from the Montenegrin Agency for Economic
Restructuring and Foreign Investments the copies of the same agreements concerning the
privatisation of KAP, Telekom, Ironworks and Jugopetrol. By the Resolution of the Agency signed
by its director, privatisation agreements were declared a business secret.

Republika Crna Gora NVO-M Ax=dN S -

AGENCIJA CRNE GORE ZA PRESTRUKTURIRANJE — (26-129 odgpuwot

EI;IJV:QEDE I STRANA ULAGANJA ponGoRIcA,_ 24 -OL 2006 .
Podgorica, 24. januar 2006. godine

Na osnovu &lana 9. i 18. Zakona o slobodnom pristupu informacijama («Sl.list RCG» br
68/05) Agencija Crne Gore za prestrukturiranje privrede i strana ulaggnja donosi

RJESENJE

Ne dozvoliava se pristup informaciii — ugovorima o prodaii «Zeliezare « Nik

* “The above request may not be granted, i.e. access to information is not allowed — the agreements and
the annexes thereof since publishing of this information would considerably endanger commercial and
other economic, private and public interests considering that this information — the contracts and the
annexes thereof represent a business secret, as expressly stated as such in the same. ”

* “The disclosure of such information — the contracts and the annexes, would cause considerably greater
damage to the parties than is the public interest for their disclosure. ”

pravo pristupa informacijama u posjedu organa vlasti ima svako domade i strano pravno i
fizicko lice.

Gore pomenutom zahtjevu se ne mozZe udovoljiti tj. ne dozvoljava se pristup informaciji-
ugovorima sa svim aneksima jer bi se objelodanjivanjem istih znagajno ugrozili
komercijalni i drugi ekonomski, privatni i javni interesi, jer ove informacije — ugovori i
aneksi predstavljaju poslovnu tajnu, 3to je eksplicitno i nazna¢eno u istim.

Objelodanjivanjem ove informacije - ugovora i aneksa nastupila bi znagajno vedéa $teta po
ugovorne strane nego &to je to javni interes za njihovim objelodanjivanjem.

IstiCemo da smo gore pomenute ugovore, po zahtjevu, dostavili Komisiji Skupétine RCG
za pracenje i kontrolu postupka privatizacije.

Na osnovu izloZenog odlu¢eno je kao u dispozitivu rjieSenja.

Uputstvo o pravnom sredstvu: Ovo rjeSenje je kona&no i protiv njega se moze
pokrenuti upravni spor tuzbom kod Upravnog suda RCG u roku od 30 dana od dana
dostavljanja rie3enja.

Dostavljeno:
- Mrezi za afirmaciju nevladinog sektora
- U spise predmeta
- ala

Response of the Agency from 24 January 2006 on request to provide copies
of the privatisation agreements, filled on 18 January 2006
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IPUKPHBADHA

opa

‘hanosuhesa je uc
Arenumja nossana

Daily "DAN” -
COMPLAINTS DUE TO
WITHHOLDING
CONTRACTS

BE34HO 3a NpoLece NpHBATH3A-
uuje KomGuuara any j
Tlogropuiga, ik

3ape, KoTopexor Jyroneposia i
I 1Y TORANH, Ka-
L /14O Y npoje:
npahiewa umnnementaije 3a-
KOHA 0 CHOBOHOM IPUCTYTTY i~

FOJMHE, HAKOH ILITO CMO KO-
HAUHO CA3HANH H-UXOBY afpecy,
YOYTHIH CMO 3aXTjEB la HaM J10-
CTABE KOMHjE OBMX yrosopa H
cBux anekca. M3 casjera nam je
OIrOBOPEHO fia He Nocjenyjy Tpa-
XKEHE YroBOPE M YIYTHIH CY HAC
Ha ATeHUM]y 3a IPECTpyKTYpH-
parbe MPHBPEJe W CTpaKa yilara-
a - Kazana je hanosuhesa.

Kako je narnacuna, Casjer,
npema ONIYLL O KErOBOM OCHH-
BakLy, 3aK/bYYyje YroBOpe H Mo-
pa X nocjefiosars. 360r Tora je
MAHC Bragu noguuo xan6y,
pakehu a um ce omoryhu npu-
Cryn TpaKeHuM HHopMmaljama
a ogrosopin y Casjery Kasue
360r Kpuewa 3akona. Ha sianby
HHje onrosopeHo u saro he
MAHC, no pujeunma Thano-
BilieBe, CyJICKHM MyTeM NOKYII1a-
TH la UCT'UHPI‘J HP(IBU Ha pHCTYI
TpakenkM HHpopMallHjaMa.

~ ITa e Bucmo ryGusn Bpije-
Me, JaXTjeB 3a /I0CTaB/bake
HCTHX MHOOPMALM]A  yTyTHAH
cMO AreHIyji, Koja Je onoua aa
HaM JI03BOMH TIPHCTYN TOfaLlH-
va, OBpastokerse cnykGenmka
Arenunje Ouno On ce oBja-
BILUBAMEM TPaKENHX YrOBOpa 1
QHEKCA YrPO3HIH KOMepLjaniH
H IPYTH EKOHOMCKH, IPUBATHH H
JABHH MHTEDECH, KOJH MpeACTa-
BIbajy NOC/OBHY TajHy, WTO je y
YrOBOpHMA EKCITHIYATHO U Ha-
rnaweno - pekna je TRano-
BH!\&HLI, H 3anuTalia c€ Kakas TO
H Yl HHTepeC MOKe GuTH ia ce
Hie 06jaBi YroBop 0 MpOAajH HuK-
uritfike eme3ape kaga cy Pycu
seh noGjeran u3 Lpe Tope.

JABHE KOHTPONIE JaKiby'yjy Bi-

a-
Jy oenaurhiera jia 0Oe3 WKakse

ILIEMHINOHCKE yl'OﬂUPL‘ O npiusa-
TH3ALH]H - ynosopuaa je hano-
aukena niaraivhu na 6u
GHIO HPUXBATILUEO HELO3BO b
Batbe NPUCTYNA Jjeny Yrosopa
Ko Gu Morao JTPOIHTH KOHKY-
PEUTHOCT HHBECTHTOPA, allk itii-
Kako-1HTanor lokymeirra. Kako
je Kasana, ngerynak Areiuje
camo notephyje cyMse y pery-
JApHOCT npuBaTH3aUM)E y LIpHO]
Topu.

Crpema ce
THM afBoKara

Dapwanosuhi jo caonwTvo
Aa AMH ca ocranum HBO
Koje ce 6ase npafiersem uM-
nnemeHTauMje  3akoHa o
CrI0604HOM NPUCTYNY ~ UH-
¢hopmauujama npunpema TuM
anBokara. Kako je kasao, Tv
ansokath Boawhe cnopose
no Tyx6ama MAHC-a, anu u
6UTH Ha pacnonaratby HOBU-
HapuMa, opraHusauujama u
NojeAvHLMMA Kaju cuMaTpajy
£a UM je NPOTMB3AKCHUTO
OHBMOryReH NPUCTYN  WH-
chopmaumjava.

Maspuinn gupekrop Acoumja-
uje MIagux KoBuHapa Bopue
Jlapmanosuh ykasao je pa Lipua
Topa HeMa 3aKOH O CAYKOEHO]
"'Z\jllll‘ 360r uera HABE/IEHH YTOo-
BOPH 1HjEcy MMM HA OCHOBY
uera Jia Gyjly npornawenn raj-
uim. Ou je ka3ao pa je n AMH
CnpoBeNa CtaH NpojeKaT 1 o
171 3axtjesa 3a npucryn uugop-
Mauujama o6una 82 ofrosopa i
70 72 No3uTHBHA U JIeCeT Hera-
ustix. Japmanosih je nerakao
npobieme Kplieka POKosa, He-
JOHOLIEHK:A HIH TIOTPEIior M-
camwa pjelemwa 1 hyramwa agmi-
HHCTpaLHje.

B.P.

Daily "Dan”, 3 February 2006

MANS PRIPREMA TUZBU PROTIV VLADINI
O SLOBODNOM PRISTUP!

Kriju ugovor
velikih kom

Podgorica - Mreja za afir-

1€ 1 uputili nas na A

H TIJELA ZBOG KRSENJA ZAK
U INFORMACIJAMA ONA

¢ 0 proda
panijn

e 15 na Agenciju | obu zbog krsenja zakona i d-
2a prestrukturiranje priviede | avanja neistinitih podataka.
ana Plagania Catist o Dot o -

I pristupu informacijama, re-
ma da Ce ta organizacijz, “ka-
o

Daily "Vijesti” - MANS PREPARING A COMPLAINT AGAINST
GOVERNMENT AGENCIES DUE TO VIOLATIONS OF THE LAW ON

FREE ACCESS TO INFORMATION

THEY HIDE CONTRACTS OF SALE FOR LARGE COMPANIES

nijuma, Jugopetrola i Telek-
oma. Iz Savjeta za privatiza-
Clju im je odgovoreno da ne
posjeduju te ugovore, a iz
Agencile za prestrukturiranje
privrede, na koju su upuéeni,
dobili su odgovor da bi se
objavijivanjem tih privatiza-
clonih ugovora “ugrozili ko-
mercijalni i drugi ekonomski,
privatni i javni interesi”, kao
1 da ti ugovori “predstavljaju
poslovnu tajnu”,

Koordinator MANS-a Va-
nja Calovic kazala je daje ta
NVO 20.decembra od Savje-
{a za privatizaciju trazila ug-
OVOr 0 privatizaciji ¢etiri ve-
lika drzavna preduzeca.

- Iz Savjeta su saopstili da
ne posjeduju traZene ugovo-

wp Informacijama, kao i da | alizirali

nformaci requltate dosadasnje
kazni Saviet i odgovornu os-

primjene Zakona o slobodno-

PRECUTALI SVAKI
TRECI ZAHTIEV

lzveéni direktor Asocijacije mladih novinara Boris Darma-
novic Je, govoreci o rezultatima dosadasnje primjene zako-
na, rekao da Je u toku kampanje implementacije tog zakona
na adrese drzavnih institucija predato 400 zahtjeva za pris-
tup informacijama.

U juée prezentovanom izvjestaju analizirano je 200 zah-
tjeva koji su podneseni u prvom krugu,

- Na ukupno predatih 171 zahtjev, kojima je ve¢ istekao
10k, dobili smo 72 pozitivna odgovora i 10 zahtjeva za do-
punu zahtjeva. Negativnih odgovora nije bilo, ukoliko tak-
vim odgovorom ne smatramo Cutanje administracije, kojeg
Je bilo i te kako jer u 34 odsto slucajeva na zahtjeve nije do-
bijen nikakav odgovor ~kazao je Darmanovié.

Daily "Vijesti”, 3 February 2006

ju poslovnu tajnu. Pozvali su
se na takozvani izuzetak iako
su prilikom skupstinske ras-
prave i usvajanja zakona pr-
edstavnici Ministarstava kul-
ture i medija rekli da ce priv-
atizacioni ugovori biti dostu-
pni javnosti i da se ne mogu
proglasti izuzetkom. Ovakvo
ponaanje savjeta i Agencije
predstvalja flagrantan primj-
er krSenja Zakona o slobod-
nom pristupu informacijama t
potvrduje sumnje u regular-
nost procesa privatizacije,
koji je navodno javan | trans-
parentan - kazala je Calovié.
Ona je rekla da “ne postoji
nijedan objektivan razlog da
javnost ne sazna kako su i za
koliko novca prodata velika
drzavna nreduzeéa” MR

Having received the Agency’s resolution by which the whole
privatisation agreements were declared a business secret, a
press conference was organised to advert to the violation of the
law only confirming suspicions of possible irregularities in the
privatisation process which is supposed to be transparent and
public. There was no reason for the public not to be
allowed to know what was written in the agreements
concerning the privatisation of largest Montenegrin companies
whose operation has a vital impact on the economy and the
standard of living.
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3.5

Complaint against the Agency for Economic Restructuring and Foreign

Investments

Excerpts from the complaint against the Agency of Montenegro for Economic Restructuring and
Foreign Investments filed on 23™ February 2006:

"Any restriction of access to information has to follow a test of harm of the publication of
certain information, i.e. having ascertained that the disclosure of certain information will
cause damage for certain protected interest which exceeds the damage to the public interest
in case of non-disclosure of the same information. The test of harm is done ex officio,
meaning that the burden of proof is on the authority conducting the procedure.

The Resolution of the Montenegrin Agency for Economic Restructuring and Foreign
Investments contains no evidence of this body having conducted the test of harm when
passing the said resolution.

The privatisation agreements for state-owned companies must not be a business secret since
they concern the sale of the property owned by the citizens of Montenegro who gave the
mandate to the government and relevant authorities to care for their property in the good
husbandry fashion. Thus, any Montenegrin citizen has the right to request inspection of
contracts for the sale of their property.

It is quite acceptable to restrict access to the sections of the agreements referring to the
business policy of the new owners (Art 13, para 2, 3, and 4 of the Law on Free Access to
Information), but those sections of the agreement such as the purchase and sale price,
conditions accepted by the Government on behalf of the citizens and the obligations of the
new owners, as well as information on new investments have to be accessible by the public.

The privatisation agreements for major state-owned companies, "Iron Plant”, "KAP’
"Jugopetrol” and "Telekom” must be public documents since they stipulate the obligations of
both the state and the new owners, and the publication of such a document enables the
aitizens to understand how their property was sold and whether the public interest was
properly protected in the privatisation process.

This particularly holds true for the privatisation agreement for the "Iron Plant” since there is
no business entity whose interests might be at stake here, considering that the new owner
left the Plant now managed by the Government of Montenegro which is supposed to be
representing the public interest here.

Some of the data from requested agreements had already been publicised by the very
director of the Agency, Mr Vujovic, former Minister of Economy Uskokovic, Deputy Prime
Minister Gvozdenovic, and even by the Prime Minister Pukanovic himself as well as by other
high-ranking officials. It clearly shows that not every item in the agreements is a business
secret, i.e. that the Agency violated the Law on Free Access to Information.

Otherwise, we expect the Administrative Court to inform, ex officio, the Supreme State
Prosecutor of the criminal offence of the disclosure of business secret (Art 280 of the
Criminal Code).
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3.6. Regulations and decision declaring privatisation agreements a secret

Considering that Montenegro does not have the law defining what data may be declared secret,
we requested from the Agency for Economic Restructuring and Foreign Investments the copies
of all regulations and decisions of relevant authorities pursuant to which these
privatisation agreements were declared a business secret. In its response, the Agency
did not invoke any valid regulation; they simply said it was the right of contractual
parties to agree on the degree of confidentiality, whereas in practice it happens that
it was the buyer who requested secrecy and put bans on the publication of the data
from agreements.

Republika Crna ¢
AGENCIJA CRNE GORE 7 PRESTRUK B o

o e ESTRUKTURIR IE PRIVREDE
| STRANA ULAGANJA ~UKTURIRANJE PRIVREDE
L /14

jorica, 14. jun 2006 gadine

MREZA ZA AFIRMACIJU NEVLADINOG SE

ORA ~ MANS

cdgorica

* 7 it Is the foreign party which, as the strategic investor, takes over the company
and requires some parts of the procedure, or the negotiations to be confidential and
prohibit the disclosure of the data from the agreements...”

Response of the Agency from 14 June 2006 on request to provide copies of regulations and decision
declaring privatisation agreements a secret, filled on 9 June January 2006
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3.7. Judgement upon the complaint against the Agency for Economic Restructuring

Four months after filing the complaint, the Administrative Court passes the judgment by
which it abolishes the Resolution of the Agency because it does not contain the
explanation on what grounds the privatisation agreements constitute a secret, nor
the definition of the term business secret.

The Court refers to the circumstance that the parties agreed for their contracts to be
confidential but it in itself may not be a reason enough to reject the request for free
access to information, since no contract may be concluded contrary to positive
legislation.

* "By the inspection of the contested resolution, it was determined that it did not contain any
reasons on which the decision of the defendant was grounded, i.e. any explanation
whatsoever why the said company sale agreement would constitute a business secret. There
is also no explanation of the term "business secret” in the given context. The sheer

circumstance that the contracting parties agreed for their contracts to be ‘protected from
public disclosure” in itself is not reason enough for refusing the request of the plaintiff for
access to information, since the parties may not enter into agreements whose clauses would
be contrary to positive requiations.”

tuzenog, pa je prema tome rjeSenje tuzenog konac¢no u upravnom postupku.

Uvidom u osporeno rjeSenje utvrdjeno je da ono ne sadrZi razloge na3
kojima se zasniva odluka tuzenog, odnosno obrazloZenje zbog Cega predmetn
ugovori o prodaji preduzeca predstavijaju poslovnu tajnu. Takodje nije objasnjer
ni pojam "poslovne tajne" u konkretnom slucaju. Okolnost $to su se ugovorng
stranke sporazumijele da njihovi ugovori budu "zasti¢eni od javnog objavljivanja"
samo po sebi nije dovoljan razlog za odbijanje zahtjeva tuZioca za pristug
informacijama, buduci da stranke ne mogu sklapati ugovore ¢ije bi odredbe bilg
uprotne pozitivaim propisima

Iz navedenih razloga Sud je tuzbu prihvatio i osporeno rjeSenje ponistio.

U ponovnom postupku tuzeni organ ¢e otkloniti nedostatke na koje je
ukazano ovom presudom i donijeti novo zakonito rjeSenje u smislu lana 57.
Zakona o0 upravnom sporu.

Sa izloZzenog, a na osnovu C¢lana 37. stav 1. Zakona o upravnom Ssporu,
odluceno je kao u dispozitivu.

UPRAVNI SUD REPUBLIKE CRNE GORE
Podgorica, dana 13.06.2006.godine

ZAPISNICAR PREDSJEDNIK VIJECA
Rajka Milovié,s.r. Gordana Pot,s.r.

Administrative Court’s judgement from 13 June 2006 upon the complaint
against the Agency filled on 23 February 2006
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3.8. Resolution of the Agency passed after the Administrative Court’s judgement

After the decision of the Administrative Court, the Agency passed the new resolution
restricting access to privatisation agreements again on the same grounds and
declaring them a business secret.

In its response the Agency claimed that the publication of the agreement would cause
great damage for the Montenegrin Government since the new owners of Montenegrin
companies have similar contracts in other countries, and upon the publication of such
agreements which are highly favourable for the Montenegrin side, governments of other
countries might ask for the revision of their agreements, causing damage to our foreign partners.

The Agency claims the contracts have been concluded in compliance with the Privatisation Law
and points out the Government and the funds have nothing to hide, but are just observing the
terms of agreements and protecting the interests of foreign partners.

P Ika Cma Gora
IJA CRMNE GORE ZA
- STRUKTURIRANJEPRIVREDE
| STRANA ULAGANJIA
UP br. 1/5
Podgorica, 22. jun 2006. godine

Ma osnovu élana 9 i 18 Zakona o slobodnom pristupu informacijama
list RCG", br .E“CI‘J} Agencija Crne Gore za pl‘quf’*T‘-dTélh‘z

P
/rede i strana ulaganja donosi

RJESENJE

Me ‘okw,nam se pr istup mfnrmau;: -l go»ﬁrlma o predaji "Zeljezare"”
Niksie, "KAP-a", "Telekoma”, “Jugopetrola” i svih aneksa jer bi se
objelodanjivanjem ove u'sFormal:i_ie-ugovcra ?_nav:ajno ugrozill
komercijalni i drugi ekonomski, privatni i javni interesi

ObrazloZzenje
Mreza =za afirmaciju neviadinog seklora "MANS" iz Podgorice,
podnljela je Agenciji Crme Gore za prestru kturlran|-:-: privrede 1 strana
anj dana 18. juna 2006 gcdme zahtje za dostavljanje
i i se traZi d 4va kopija Ugovora o prodaji Zellezar-—

* “Access to information, the sale agreements for KAP, Steel Plant - Niksfc,
KAP; Telecom, Jugopetrol and all the annexes thereof is not allowed since
their disclosure would considerably jeopardise the commercial and other
economic, private and public interests.”

L=0re P ] LILOTTE Lo = IO - swn -
pristup  informaciji- u-,umwna sa svim anﬁl-(s.ma bi s
objelodanjivanjem  istih znatajno ugrozili komercl Idlr‘u 1 drugi
ekonomeski, privatni i javni interesi, jer ove informacije — ugavori |

aneksi predstavijaju poslovnu tajnu, sio je eksplicitno i naznaceno u

iIstm
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Pojam "posiovne tajne’ u konkretnom slutaju predstavijaju podaci |
sinjenice sadrZane u gore pomenutim ugovorima | aneksima koje se
odnose na finansijske, monetarns, komercijalne i druge poslove die
ohjelodanjivanje, adnasnc opSta [ =dim licima bez saglasnost
inopartnera bi moglo prouzrakovati Etetne posliedice po domadcu
waovorny stran — VMadu RCG i republidke fondove, jer bi ino _Dartn_er (%]
tam =slucajy mogao raskinut ugovere [ traziti enormno obestedenje u
vidu naknade &tete i izgubljene dobiti

ao Sto je poznato ino ulagaéi — partneri u gore navedenim ugovaorima
1 renomirane strane kompanijs koje imaju iste il slicne ugovorne
anzmane u mnogim zemljama pa bi saopfiavanje sadidine gore
pomenutin ugovora (finansijskih, marketinskih, ko-‘:'h_errcuainrh | drugih
podataka) trecim licima moglo yugroziti njihove pastojece aranZimane u
tim mijama u smislu insistiranja njihovin ugowvarnih partnera na
reviziji postajecih aranzZmana, u smislu njinovag poboljSanja [-:-m_alogna
ugovernom aranzmanu sa KAP-om) $to bi moglo prouzrokovati velike
materijalne izdatke za ino parinera.

Dakle iz #ih razioga ino partnert su i insistirali na "poslovnoj tajni'' a
domadi partner (Vlada RCG | republicki Tfondowvi) _uz nj;{‘.ouu
argumentaciju i pribvatili istu kao ugovorenu obavezu, stolzna_:c_slda
iomadl partner ca sunje stran nema “'Sta da krije" wvec striktno

postuje ugovorne obaveze i &titl interese ino partnera, a time | svaje

2rese

INE

ao 3to je poznato u pravu ugovor je ‘'zakon medju ugovornim
anama”, ukoliko nije u suprotnosti sa pozitivho pravnim propisima.

* 7. the disclosure to third parties without the agreement of the foreign partners might cause
harmful consequences for the domestic contracting party — the Government and the republic
funds since in that case the foreign partner could have grounds enough to terminate the
contract and request exorbitant indemnity...

* ...disclosing the contents... to third parties might jeopardize their existing arrangements...
* ...due to that, foreign partners insisted on the "business secret” arrangement...

* ...domestic contracting party has ‘nothing to hide” ... protects the interests of foreign
partners...”

Dakle, imajudi gore navedeno u vidu jasno je iz kajih razloga se ne
dozvoljava pristup informaciji — ugovarima jer bi objelodanjivanjem istih
f-;.a_smprlr-; znaajno veca Steta po ugovorne strane nego Sto je to javni
interes za njihovim objelodanjivanjem

MNa osnovu izlozenog odluéeno je kao u dispozitivu riesSenja.
Uputstvo o pravnom sredstvu: Ovo rieSenje je konadno i protiv njega

se moZe pokrenuti upravni spor tuZbom kod Upravnog suda RCG u
rou od 30 dana od dana dostavijanja rieSenja.

DOSTAVLIENG %@‘M&? g

The Agency’s resolution from 22 June 2006 subsequent to the Administrative Court decision
reached on 13 June 2006, quashing the previous resolution of the Agency
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3.9. New complaint against the Agency to abolish the resolution passed after the
judgement

On 31% July 2006 MANS filed a new complaint to abolish the Agency’s resolution requesting the
Administrative Court to pass a meritory decision to replace fully the Agency’s resolution by
which the privatisation agreements would be declared public documents. Apart from the facts
referred to in the court during the first proceedings, the complaint also highlighted the fact that
no test of harm was conducted, and also:
"The resolution did not state any legal grounds for declaring it a business secret ; it just
contained the opinion of the Montenegrin Agency for Economic Restructuring and
Foreign Investments what might happen in case of the disclosure of the agreement
without any proofs whatsoever that it could lead to actual damage for the investor and
that it would exceed the interest of the public to know.

Namely, the opinions of the Agency’s director that the disclosure of the data might cause
great damages for foreign partners and that the foreign partner "might terminate the
contract and request exorbitant indemnities” are not facts but a subjective opinion
concerning possible consequences from the disclosure of the terms of contracts.

Obviously the Agency has not conducted any test of harm since the resolution does not
have any reference to possible taking into account the public interest to know how their
property was sold, but the sole concern of the Agency is to protect the interests of the
investors.”

By the end of 2006 no judgement was passed in the case against the Agency for
Restructuring, and the whole procedure has been pending for over a year.

Oni znaju,
, ali

NECE

UGOVORI
o privatizaciji

50 m nup>

da kazu!

SOS & INFO
081 652 265
081 652 482

Kampanja "Imam PRAVO da ZNAM! i, e o
WWw.mans.cg.yu Jmans IHTERNATIONAL . 4

The billboard placed across the street from the Government
and the Montenegrin Agency for Economic Restructuring and Foreign Investments
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3.10. Response of the Agency at citizen’s request for a copy of the privatisation
agreement

In the meantime, at the request of the citizens for access to privatisation agreements,
on 23" October 2006 the Agency passed a resolution identical to the one delivered to
MANS on 24" January, which was abolished by the Administrative Court by its first
judgement.’

Repul
ate]

SURKTURIRAMIE

Na osnovu &lana 9. | 18. Zakona o slobodnom pristupu infarmacijama («Shlist RCG» br
68/05) Agencija CG za prestrukiuriranje privrede i strana ulaganja po zahtjevu Milosa
Sakoviéa iz Podgoerice donosi

RJESENJE

Ne dozvoliava se pristup informaciji - ugovorima o privatizaciji «Telekoma»AD Podgorica |
«JugopetroiasAD Kotor, jer bi se objelodanjivanjem ovih informacija znacajno ugrozii
komercijaini i drugi ekonomski, privatni i javni interesi, s obzirom da predstavijaju
poslovnu tajnu.

Obraziozenje

* “Access to information, the sale agreements for Telecom AD Podgorica and Jugopetrol AD
Kotor is not allowed since their disclosure would considerably jeopardise the commercial and
other economic, private and public interests, considering that they constitute a business
secret.”

* “The above request may not be granted, i.e. access to information Is not allowed — the

agreements thereof since publishing of this information would considerably endanger
commercial and other economic, private and public interests considering that this information
— the contracts and the annexes thereof represent a business secret, as expressly stated as
such in the same.”

* “The disclosure of such information — the contracts and the annexes, would cause
considerably greater damage to the parties than is the public interest for their disclosure.”

iputstvo o pravnom sredstvu:  Ovo rieSenje je xonaéno | protiv njega se moze
pok-enuti upravni spor tuzbom kod Upravnog suda RCG u roku od 30 danz od dara
dostovijanja rigsenja

Response of the Agency from 23 October 2006 on citizen’s request
for providing copies of privatisation contracts, submitted on 19 October 2006

! Copy of the identical response, delivered to MANS on 24 February and whose was later on abolished by
Administrative Court judgment is provided in Section 3.4.
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