
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3. PRIVATISATION AGREEMENTS  
 
 
 
 
 
 
 
 
 
 
 

Privatisation agreements of the most significant companies have been declared 
business secret, the case is undergoing the court procedure, while the whole process 

have lasted longer than a year. 
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CHRONOLOGIC SEQUENCE OF THE CASE 
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Request for information  
20 December 2005 

Response of the Council  
17 January 2006 

Complaint against the 
Council 16 February 2006 

Administrative Court’s 
judgement 13 June 2006  

Privatisation Council 
 

Agency for Restructuring 
 

Request for information  
18 January 2006 

Responce of the Agency  
24. January 2006 

Complaint against the 
Agency 23 February 2006 

Administrative Court’s 
judgement 13. June 2006 

The Agency’s resolution 
subsequent to the Court 
decision 21 June 2006 

Complaint against the 
Agency to abolish the new 
resolution 31. July 2006 

Request: Copies of contracts of privatisation of Aluminium Plant Podgorica,  
Montenegrin Telecom, Steel Plant Nikšić and Jugopetrol Kotor and all annexes  
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3.1. Request to the Privatisation Council to deliver copies of privatisations 
agreements  
 

 
Daily “Vijesti“, 21 December 2005 

 
 
By the symbolic delivery of requests reported by the media, we started 
with the monitoring of the application of the Law on Free Access to 
Information. 

Although some 80% 
of the companies 
owned by the state 
have been privatised, 
and the relevant 
legislation envisages 
the obligation to have 
a transparent 
privatisation process, 
no privatisation 
agreement has 
been publicised. 
 

Therefore, the first 
request for 
information filed by 
MANS upon the 
enactment of the Law 
on Free Access to 
Information, was the 
one requesting from 
the Privatisation 
Council the 
disclosure of the 
privatisation 
agreements for 
most significant 
Montenegrin 
companies: KAP, 
Montenegrin 
Telecom, Steel Plant 
Nikšić and Jugopetrol 
Kotor. 
 

 

FOUR NGOS LAUNCHED A CAMPAIGN FOR COMPLIANCE WITH THE 
LAW ON FREE ACCESS TO INFORMATION 

 

CONTRACTS OUT INTO THE OPEN 
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Response of the Privatisation Council from 17 January 2006 upon requests for providing  
copies of contracts of privatisation of Aluminium Plant Podgorica, Montenegrin Telecom, Steel Plant 

Nikšić and Jugopetrol Kotor, submitted  on 20 December 2005 
 
In its response the Privatisation Council stated it did not hold the requested contracts, 
instead these being filed with the Agency for Economic Restructuring and Foreign Investments. 

* „The Secretariat of the Privatisation Couincil do not hold the mentioned constracts“  
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3.2 Complaint against the Privatisation Council 
 

 

Daily “Dan”, 18 January 2006 

On 15th March 2006 MANS filed a 
complaint with the Administrative 
Court against the Decision for the 
Establishment and Composition of 
the Privatisation Council which 
stipulates that the Council shall manage, 
control and secure the undertaking of 
privatisation and have the executive 
authorities set forth by the Privatisation 
Law and accompanying regulations, as 
well as the authority to conclude 
privatisation agreements. 
 

The complaint pointed towards the 
improbability of the Privatisation 
Council having the authority for and 
not be in the possession of 
requested information, since 
privatisation agreements are 
concluded by the Council and thus 
have the character of ‘own 
information’ and are bound to be 
held by the Council. 

 

Daily “Dan”, 18 February 2006 

* ”The Council members are also members of the 
tender commissions, and some of them even the 
members of the Government. It is simply impossible 
for the Council, which is obliged to report to the 
Government about its activities and which is 
accountable for the transparency and legality of the 
privatisation process, not to hold the agreements it 
signed, since it falls into the category of own 
information – reminded Calovic. ” 

 

PRIVATISATION COUNCIL  
AS A STATE SECURITY 

DUE TO THE VIOLATIONS OF THE 
LAW ON FREE ACCESS TO 

INFORMATION: 
 

MANS SUED THE 
PRIVATISATION COUNCIL 
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3.3 Administrative Court’s judgement upon the complaint against the Privatisation 
Council 
 

 
 

* ”The complaint is dismissed.” 
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Administrative Court’s judgement from 13 June 2006  
upon the complaint against the Council filed on 15 February 2006 

 

Almost four months later, without any assessments whether the Privatisation Council 
is obliged to possess the contracts it enters into, the Administrative Court dismissed 
the complaint solely on the grounds of the Council’s explanation. 

* ”…By inspection of the contested conclusion it was determined that the said body 
does not hold the above agreements and annexes thereto…” 
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3.4. Request to the Agency for Economic Restructuring and Foreign Investments to 
provide copies of the privatisation agreements  
 

On 18th January 2006 MANS requested from the Montenegrin Agency for Economic 
Restructuring and Foreign Investments the copies of the same agreements concerning the 
privatisation of KAP, Telekom, Ironworks and Jugopetrol. By the Resolution of the Agency signed 
by its director, privatisation agreements were declared a business secret. 

 

Response of the Agency from 24 January 2006 on request to provide copies  
of the privatisation agreements, filled on 18 January 2006 

 

* ”The above request may not be granted, i.e. access to information is not allowed – the agreements and 
the annexes thereof since publishing of this information would considerably endanger commercial and 
other economic, private and public interests considering that this information – the contracts and the 
annexes thereof represent a business secret, as expressly stated as such in the same. ” 
 
* ”The disclosure of such information – the contracts and the annexes, would cause considerably greater 
damage to the parties than is the public interest for their disclosure. ” 
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 Daily “Vijesti”, 3 February 2006 

 Daily “Dan”, 3 February 2006 

 

Having received the Agency’s resolution by which the whole 
privatisation agreements were declared a business secret, a 
press conference was organised to advert to the violation of the 
law only confirming suspicions of possible irregularities in the 
privatisation process which is supposed to be transparent and 
public. There was no reason for the public not to be 
allowed to know what was written in the agreements 
concerning the privatisation of largest Montenegrin companies 
whose operation has a vital impact on the economy and the 
standard of living. 

 

Daily “DAN” -
COMPLAINTS DUE TO 

WITHHOLDING 
CONTRACTS 

 

Daily “Vijesti” - MANS PREPARING A COMPLAINT AGAINST 
GOVERNMENT AGENCIES DUE TO VIOLATIONS OF THE LAW ON 

FREE ACCESS TO INFORMATION 
 

THEY HIDE CONTRACTS OF SALE FOR LARGE COMPANIES 
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3.5  Complaint against the Agency for Economic Restructuring and Foreign 
Investments 
 

Excerpts from the complaint against the Agency of Montenegro for Economic Restructuring and 
Foreign Investments filed on 23rd February 2006: 
 

“Any restriction of access to information has to follow a test of harm of the publication of 
certain information, i.e. having ascertained that the disclosure of certain information will 
cause damage for certain protected interest which exceeds the damage to the public interest 
in case of non-disclosure of the same information. The test of harm is done ex officio, 
meaning that the burden of proof is on the authority conducting the procedure. 

 

The Resolution of the Montenegrin Agency for Economic Restructuring and Foreign 
Investments contains no evidence of this body having conducted the test of harm when 
passing the said resolution. 

 

The privatisation agreements for state-owned companies must not be a business secret since 
they concern the sale of the property owned by the citizens of Montenegro who gave the 
mandate to the government and relevant authorities to care for their property in the good 
husbandry fashion. Thus, any Montenegrin citizen has the right to request inspection of 
contracts for the sale of their property. 

 

It is quite acceptable to restrict access to the sections of the agreements referring to the 
business policy of the new owners (Art 13, para 2, 3, and 4 of the Law on Free Access to 
Information), but those sections of the agreement such as the purchase and sale price, 
conditions accepted by the Government on behalf of the citizens and the obligations of the 
new owners, as well as information on new investments  have to be accessible by the public.  

 

The privatisation agreements for major state-owned companies, “Iron Plant”, “KAP”, 
“Jugopetrol” and “Telekom” must be public documents since they stipulate the obligations of 
both the state and the new owners, and the publication of such a document enables the 
citizens to understand how their property was sold and whether the public interest was 
properly protected in the privatisation process. 

 

This particularly holds true for the privatisation agreement for the “Iron Plant” since there is 
no business entity whose interests might be at stake here, considering that the new owner 
left the Plant now managed by the Government of Montenegro which is supposed to be 
representing the public interest here. 

 

Some of the data from requested agreements had already been publicised by the very 
director of the Agency, Mr Vujović, former Minister of Economy Uskoković, Deputy Prime 
Minister Gvozdenović, and even by the Prime Minister ðukanović himself as well as by other 
high-ranking officials. It clearly shows that not every item in the agreements is a business 
secret, i.e. that the Agency violated the Law on Free Access to Information.   

 

Otherwise, we expect the Administrative Court to inform, ex officio, the Supreme State 
Prosecutor of the criminal offence of the disclosure of business secret (Art 280 of the 
Criminal Code). 
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3.6. Regulations and decision declaring privatisation agreements a secret  
 
Considering that Montenegro does not have the law defining what data may be declared secret, 
we requested from the Agency for Economic Restructuring and Foreign Investments the copies 
of all regulations and decisions of relevant authorities pursuant to which these 
privatisation agreements were declared a business secret. In its response, the Agency 
did not invoke any valid regulation; they simply said it was the right of contractual 
parties to agree on the degree of confidentiality, whereas in practice it happens that 
it was the buyer who requested secrecy and put bans on the publication of the data 
from agreements.  

 

 
 

Response of the Agency from 14 June 2006 on request to provide copies of  regulations and decision 
declaring privatisation agreements a secret, filled on 9 June January 2006 

 

* ”…it is the foreign party which, as the strategic investor, takes over the company 
and requires some parts of the procedure, or the negotiations to be confidential and 
prohibit the disclosure of the data from the agreements…” 
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3.7. Judgement upon the complaint against the Agency for Economic Restructuring   
 
Four months after filing the complaint, the Administrative Court passes the judgment by 
which it abolishes the Resolution of the Agency because it does not contain the 
explanation on what grounds the privatisation agreements constitute a secret, nor 
the definition of the term business secret.  
 

The Court refers to the circumstance that the parties agreed for their contracts to be 
confidential but it in itself may not be a reason enough to reject the request for free 
access to information, since no contract may be concluded contrary to positive 
legislation. 
 

 
 

Administrative Court’s judgement  from 13 June 2006 upon the complaint  
against the Agency filled on 23 February 2006 

* ”By the inspection of the contested resolution, it was determined that it did not contain any 
reasons on which the decision of the defendant was grounded, i.e. any explanation 
whatsoever why the said company sale agreement would constitute a business secret. There 
is also no explanation of the term “business secret” in the given context. The sheer 
circumstance that the contracting parties agreed for their contracts to be “protected from 
public disclosure” in itself is not reason enough for refusing the request of the plaintiff for 
access to information, since the parties may not enter into agreements whose clauses would 
be contrary to positive regulations.” 
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3.8. Resolution of the Agency passed after the Administrative Court’s judgement 
 
After the decision of the Administrative Court, the Agency passed the new resolution 
restricting access to privatisation agreements again on the same grounds and 
declaring them a business secret. 

 

In its response the Agency claimed that the publication of the agreement would cause 
great damage for the Montenegrin Government since the new owners of Montenegrin 
companies have similar contracts in other countries, and upon the publication of such 
agreements which are highly favourable for the Montenegrin side, governments of other 
countries might ask for the revision of their agreements, causing damage to our foreign partners. 

 

The Agency claims the contracts have been concluded in compliance with the Privatisation Law 
and points out the Government and the funds have nothing to hide, but are just observing the 
terms of agreements and protecting the interests of foreign partners. 

 

 
 

* ”Access to information, the sale agreements for KAP, Steel Plant - Niksic, 
KAP; Telecom, Jugopetrol and all the annexes thereof is not allowed since 
their disclosure would considerably jeopardise the commercial and other 
economic, private and public interests.” 
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The Agency’s resolution from 22 June 2006 subsequent to the Administrative Court decision  
reached on 13 June 2006, quashing the previous resolution of the Agency 

* ”…the disclosure to third parties without the agreement of the foreign partners might cause 
harmful consequences for the domestic contracting party – the Government and the republic 
funds since in that case the foreign partner could have grounds enough to terminate the 
contract and request exorbitant indemnity… 
 

* …disclosing the contents… to third parties might jeopardize their existing arrangements… 
 

* …due to that, foreign partners insisted on the “business secret” arrangement… 
 

* …domestic contracting party has “nothing to hide” … protects the interests of foreign 
partners…” 
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3.9. New complaint against the Agency to abolish the resolution passed after the 
judgement 
 

On 31st July 2006 MANS filed a new complaint to abolish the Agency’s resolution requesting the 
Administrative Court to pass a meritory decision to replace fully the Agency’s resolution by 
which the privatisation agreements would be declared public documents. Apart from the facts 
referred to in the court during the first proceedings, the complaint also highlighted the fact that 
no test of harm was conducted, and also: 
 

“The resolution did not state any legal grounds for declaring it a business secret ; it just 
contained the opinion of the Montenegrin Agency for Economic Restructuring and 
Foreign Investments what might happen in case of the disclosure of the agreement 
without any proofs whatsoever that it could lead to actual damage for the investor and 
that it would exceed the interest of the public to know. 

Namely, the opinions of the Agency’s director that the disclosure of the data might cause 
great damages for foreign partners and that the foreign partner “might terminate the 
contract and request exorbitant indemnities” are not facts but a subjective opinion 
concerning possible consequences from the disclosure of the terms of contracts. 

Obviously the Agency has not conducted any test of harm since the resolution does not 
have any reference to possible taking into account the public interest to know how their 
property was sold, but the sole concern of the Agency is to protect the interests of the 
investors.” 

 

 
 

 

The billboard placed across the street from the Government 
 and the Montenegrin Agency for Economic Restructuring and Foreign Investments  

By the end of 2006 no judgement was passed in the case against the Agency for 
Restructuring, and the whole procedure has been pending for over a year. 
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3.10. Response of the Agency at citizen’s request for a copy of the privatisation 
agreement 
 

In the meantime, at the request of the citizens for access to privatisation agreements, 
on 23rd October 2006 the Agency passed a resolution identical to the one delivered to 
MANS on 24th January, which was abolished by the Administrative Court by its first 
judgement.1 
 

 
Response of the Agency from 23 October 2006 on citizen’s request  

for providing copies of privatisation contracts, submitted on 19 October 2006 

                                                 
1 Copy of the identical response, delivered to MANS on 24 February and whose was later on abolished by 
Administrative Court judgment is provided in Section 3.4. 

* ”Access to information, the sale agreements for Telecom AD Podgorica and Jugopetrol AD 
Kotor is not allowed since their disclosure would considerably jeopardise the commercial and 
other economic, private and public interests, considering that they constitute a business 
secret.” 

 

* ”The above request may not be granted, i.e. access to information is not allowed – the 
agreements thereof since publishing of this information would considerably endanger 
commercial and other economic, private and public interests considering that this information 
– the contracts and the annexes thereof represent a business secret, as expressly stated as 
such in the same.” 
 

* ”The disclosure of such information – the contracts and the annexes, would cause 
considerably greater damage to the parties than is the public interest for their disclosure.” 

 


