6. THE “"FREE"” ACCESS
TO INFORMATION FARCE

Competent institutions put much more effort in obstructing law than in its proper
implementation and by allowing only an insight into information they prevent any
dissemination of the information referring to privatization.

The decision of the Supreme Court confirms that such practice represents a violation
of the right to free access to information, which, according to international
documents, implies freedom of requesting and receiving but also disseminating
information.



CHRONOLOGICAL SEQUENCE OF EXPERIENCES FROM INSPECTING
DOCUMENTATION ON PROVATISATION

Agency allows inspection only due
to inability to make copies

i MANS offers to photocopy and scan i
! documents at own expense and !
! using own resources !

i Only inspection allowed, no E
! photocopying or scanning !
! of the documents !

Agency forbids taking notes
during inspection |

1

i 46 letters sent on defining the
! exact date of inspection, 29
! September - 4 October 2006
1

/
' Dec

Jan

Feb

i Mar

Apr

2005

' July 4 ) 2006

Taking photos of documents, 28 July 2006
_____ Aug,
Criminal complaint for forgery,
3 August 2006
Sep
"""" Video recording of the inspection process,
06 September 2006
Oct ¢ Aud d f th f th
udio recording of the contents of the
document, 13 October 2006
Nov
Dec Restricted access to the Government
building with technical devices,
28 December 2006
<_
Jan g 2007
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6.1. Law vs. practice

In most cases, access to information is formally granted®, but in practice responsible
institutions are obstructing their own resolutions and actually restricting access to
such information.

50% 0O Access granted
40% O Already published
30% B Do not hold information
20% Fl Out of jurisdiction
10% B Access restricted
0% B Silence of administration

Privatisation Council Agency for Econom.

Privatisation Council and Agency for Economy Restructuring and Foreign
Investments allow access to privatisation information only by direct inspection of the
documents within the premises of the Agency, which constitutes a significant impediment
to free access to information.

Although the relevant resolutions stated the inspection into documents might take place during
any working day, in practice a special appointment needs to be made with no
envisaged deadlines, and thus it actually depends on the Agency director.

Namely, out of 31 requests for information which were granted by the Privatisation Council, not a
single document was actually inspected, whereas in the case of the Agency inspection was
conducted in 4 cases or 18% of the total number of documents which were granted inspection
of.

Privatization-related documents usually contain several dozens of pages, their copying is not
allowed, or even transcribing, and there is no room envisaged for exercising inspection. This
prevents a more detailed analysis, further distribution of information and any
evidence of the existence and contents of documents being inspected, which is
particularly important in the cases concerning corruption or conflict of interest.

' Most of the requests were submitted to Privatisation Council and Agency for Economy Restructuring and Foreign
Investments

During 2006 MANS filed 79 requests for information with the Privatisation Council, and in 39% of the cases access
was allowed, in 3% of the cases the information was already published, in 19% of the cases the Council claimed
not to hold the information, in 20% of the cases it claimed not to have the competence, 4% of the information
were declared confidential, while 15% of the requests went without any response.

The total of 50 requests were filed with the Montenegrin Agency for Economic Restructuring and Foreign
Investments, access was allowed in 44% of the cases, in 6% the information was already published, in 20% of the
cases it claimed not to be the competent authority, in 20% of the cases it did not hold the information, 10% of
the requested information was declared secret, while there was no silence of the administration cases.
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6.2. Authorities unable to copy the documents and the offer of MANS

Agency for Economy Restructuring informed us that they have no conditions for producing
copies of documents and which was the reason for granting only direct inspection of the
documents.

Considering that it is the spirit of the law to provide access to information in the fastest and most
efficient manner, and that public authorities should aim to publish as much information as
possible on the internet and other media, MANS proposed to the Agency to scan the
documents at own expense and using own equipment, and then, so prepared, deliver to
the Agency for their publishing on the official website?.

Moreover, for the past five years the Privatisation Council has been envisaging by its
privatisation plans to set up a website, so we proposed to scan the key documents that
should be publicly accessible and thus increase transparency of the Council’s work.

Although the lack of technical equipment was the only official reason for prescribing
only direct inspection of the documents, Agency rejected our offer to scan or copy the
documents using our own equipment.

6.3. "Genuine” and “fake” document and taking photographs

While inspecting the document stipulating the obligations of the new KAP owner regarding
investments into environment protection, MANS noticed that document held by the Agency
differed from the one published by the Ministry of Environment Protection and Physical
Planning, while the page bearing signatures was different from the rest’.

As it was not possible for us to get hold of copies, we tried to inspect the contested
document together with the journalist of Daily “Vijesti”. This was not allowed, and
journalist was suggested to file a request for access to information himself.

Considering that the document the
i 2 Agency allowed to be inspected did not
(73‘»,/ bear any reference number under

S S , which it has been filed with the
‘ ’ Agency, we made photographs with

mobile phone to compare it with the
. one published by the Ministry and
determine whether they differed or not,
on the basis of which we filed a criminal

complaint with the Supreme State
Prosecutor”.

| W ee——

- A T Wt W ccalalipe. g

2 http://www.agencijacg.org
3 More detailed information is given in the section IV — Investment into the Environment.
* More detailed information and all the photographs of the document are given in the Section 5 — Investment into
the Environment.
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6.4. Video recording of the inspection of documents

Subsequently, by the resolution of the Agency we were granted access by inspection of
documents containing the names of the members of tender commissions in charge of
conducting tenders and negotiations with prospective buyers for state-owned companies.

Considering that the documents we were given for inspection had over 30 names, we tried to
record it with a camera. The authorised officer of the Agency did not allow recording the
documents and called the security.

What follows is the transcript of a video recording made by MANS at the premises of the
Agency for Economic Restructuring and Foreign Investments on 6" September 2006°.

MANS: "Do you know what is a bit problematic for
us? You see, we requested the Agency for
Economic Restructuring to allow inspection of the
documents and that inspection is free, and here’s
the document and we can...

Security: "There’s the Chief of Cabinet who s
accountable and who responds to your requests. If
it has not been agreed and if you do not agree it
with anyone, recording the documents and any
other action are forbidden. We dont want to
argue about that!”

MANS’ representative

MANS: "May we ask you something? Can you help us by you memorising one paragraph,
so it is one paragraph to each one of us, so that later on, when we are out of here, we can
record that, because there is no other way for us to remember some thirty or so names of
the people in charge for privatisation of the most important companies in Montenegro”

Security: "You should ask in writing for every, any data you need...”

MANS: "And we were given the permission, my colleague will show you. We were given the
permission to see these documents.”

Agency: "But you were not given the permission to record that.”

MANS: "We are not recording the document. Here, I won't record the
documents. Let our colleague read and I will record his voice instead of the
document. Because we can see the documents, we were allowed that.”

Security: "Only through them, the Chief of Cabinet and the Agency director...meaning for
any action...you are allowed to work here...what they don’t allow isn‘t allowed.”

MANS: "We were allowed to inspect, but Mrs Gorda took the document away and now we
can't inspect it although we were allowed to.”

Security: "Well, write an objection, turn off the camera, so that we have no more
arguments on this matter.”

® The recording may be downloaded from http://www.mans.cg.yu/FAI/agencija.htm
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MANS: "And will you just tell if there is some law forbidding us to do this or
something, how come we did something wrong by trying to record what we
were allowed to see”.

Security: "...OK, let’s not argue any more”

MANS: "No, I'm just asking if there’s a law that we should follow?”
Security: "There is...”

MANS: "Which one”

Security: "Recording and making photographs of any document is forbidden
without prior announcement...”

MANS: "We're not taking photos of any documents.”

Security: "Then what are you doing?”

MANS: "Well, we would like for this situation here...

(tries to take the documents, but the officer of the Agency would not let do that)

MANS: “"Here, the very first document, just to read that let’s see, the member of the
tender commission for tourism is Mr Branimir Bojanic...”

Agency: "Those who let you in should see you off...”

MANS: "...this /s my private camera. I am not from the media and this is not to be
broadcasted”

Agency: "We already responded in writing concerning the recording”

MANS: "Where? Give us this document that Mrs Gorda has given you. Come on, you didn’t
say it was forbidden...inspection was allowed...

Agency: "You asked to make photocopies of everything”

MANS: "That’s right...why didn't you let us? With that you broke the law, that’s why we'’re
suing you. But do you know what the problem for us is... After we found out that you had
a document which was different from the one at the Ministry for Environmental Protection

Agency: "Go to the Ministry for Environment with your camera”
MANS: “And which concerns the 20 million euro investment into the environmental
protection, after that..

Agency: "You asked to make photocopies of everything”

MANS: "You didn't let us transcribe what we see here, so just tell me how is it that we
should inspect the document... to read and memorise? Should we learn by heart the names
of people in the tender commissions or what?”

Agency: .. just write whatever you want ...write down all your objections”
MANS: "We were allowed inspection in writing”
Agency: "Not with the camera. I did not allow...”
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MANS: “you didn’t say that anywhere...”

Agency: "Let’s not waste any more time...you let
them in, so who was on duty then should see
them oft.”

MANS: "Yes but we are allowed inspection of
documents and we want to see the documents.
Not to record it, just to see it. OK, I will now turn
off the camera. Will you let us see the documents?

Agency: "No.”

o . Agency employee in charge for access to
MANS: "Why not? information

Agency: "The day is over for today.”

MANS: "So, you won't let us see the documents if we turn off the camera?”
Agency: "No...no”

MANS: "And then my colleague will memorise 5-6 names, come out and tell me to the
camera these 5-6 names then go back in, then see again ‘cause there is no other way we
can learn by heart all that. So, we can not continue with the inspection, is that so? OK,
since we are allowed from 3 to 5 to sit here then we will then...well wait”

Agency (talking to the security): "Will you see them off because you allowed them to enter
with a camera? Can you see them off now since it is your mistake, not mine?”

MANS: "It is not any mistake of the gentlemen. They made absolutely no mistake.”

Agency: "Yes, they did, because anyone entering this building should announce for what
reason and with what. So it is not my mistake but theirs.”

MANS: "They made absolutely no mistake.”

Agency: "I'm not going to sue them, I'm just telling they're going to see you off just as
they let you in.”

MANS: "OK, according to your resolution you allowed us inspection from 3 to 5...”

Security: "I'm kindly asking you to go out to the reception desk and do come here to spend
the time here with them, and you must leave the camera down there”

MANS: "We were allowed inspection of these documents, but the lady doesnt want to let
us do that any more.”

Security: "...whether she will or won't.. just don'’t cause any problems here”

Agency: "You may come tomorrow but without a camera...”

Security: "Leave your camera at the reception desk, and you can go to talk to them”
MANS: "But the lady says differently...”

Agency: "No, no, come tomorrow... I dont want to and who wants...”

Security: "...if you have an objection to that... write.”
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DIREKTORKI MANSA

U VLADI USKRACENO

PREGLEDANJE DOKUMENTACLE

Nijesu dozvolil
do snimi papire

Podgorica- Agencija za pr-

aSecno unijela i koristila u z-

Daily "Vijesti” - MANS DIRECTOR &3
DENIED INSPECTION OF

THEY DID NOT ALLOW TO i

RECORD THE PAPERS

informacijama, odobrila nep-
osredan uvid u dokumenta-
ciju Agencije i Savjeta za pri-
vatizaciju.

- Predstavnici MANS-a, od-
nosno gospodica Calovi¢, ne-
dozvoljenim uno$enjem i ko-
riscenjem kamere za snima-
nje dokumentacije, prostorija
i zaposlenih u Agenciji naru-

vanzacne, A-
truirala”.
- MANS je juce poku$ao da
1zvrsi uvid u dokumentaciju o
svim ¢lanovima tenderskih k-
omisija Savjeta za privatizac-
iju koji su zaduZeni za proda-
ju crnogorskih preduzeca. Po-
sto nam nije dozvoljeno da p-
repiSemo, kopiramo ili skeni-
ramo informacije, ali nam je

Nakon podnosenja krivicne prijave zhog falsifiko-
vanja dokumentacie o obavezama ulaganja vlasni-
ka KAP-a u zasfitu Zivotne sredine, MANS-u je na

sve zuhﬂ‘eve 70 dobiiunLe
uvid u dokumente, ali
prepisivanja, kazala je

§ili su proceduru neposredn-
og uvida u dokumentaciju ko-
ju je Agencija dopisom odob-
rila - tvrde u Agenciji.

Navodi se da je Calovi¢, i p-
ored molbe ovlascenog pred-
stavnika Agencije da se uvid
obavi u skladu sa utvrdenom
procedurom, nastavila da o-
meta i uznemirava zaposlene
u Agenciji, a nenajavljeno je s
kamerom u$la u predkabinet
direktora Agencije.

- Jedini nacin za obuzdav-
anje ovakvog pona$anja bio
je usmeni zahtjev obezbjede-
nja zgrade Vlade da iskljuci i
odlozi kameru, koju je neovl-

ez mogucnosti

kopija dozvol’fn iskljucivo
opiranja il
20 “Vijesti Vanja Calovic

odobren uvid, kao i unoenje
kamere od strane obezbjede-
nja na ulazu u zgradu Vlade,
snimali smo ¢in uvida u dok-
umentaciju koji je prekinut b-
umom reakcijom sluzbenice
Agencije - kazala je Calovi¢
“Vijestima”.

Ona je istakla da je nakon
podnoSenja krivicne prijave
zbog falsifikovanja dokumen-
tacije o obavezama ulaganja
vlasnika-KAP-a u zastitu ziv-
otne sredine, MANS-u je na
sve zahtjeve za dobijanje ko-
pija dozvoljen "iskljucivo uv-
id, bez moguénosti kopiranja
ilj prepisivanja®. .-z DS.T.

Daily "Vijesti’, 7 September 2006
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Later that day the Agency for Economic Restructuring
issued a press release accusing us of “violating the
procedure of direct inspection of documents”, and
disturbing and harassing officers and unauthorised
recording, while “the only manner to constraint
such a behaviour was the oral request of the
security in the Government building”.
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6.5. Inspection allowed, but not the exact time

After this “incident”, Agency and Council continued to grant access to information only by direct
inspection, stating that inspection can be done on working days from 3 PM to 5 PM, but with
previous announcement.

For several weeks we tried to “announce” and schedule inspection, but Agency kept
refusing to schedule the actual date. Since access to information was formally
granted by Agency resolutions, we could not file the complaint as it was not possible
to obtain written evidence that access is actually restricted.

Therefore, in period from 29 September to 4 October, we started filing daily requests for setting
an appointment per every resolution granting inspection. After 46 requests submitted to
Agency, we got an appointment for the inspection of the documents containing the
names of members of the tender commissions.

A \ma n S MreZa za Afirmaciju Nevladinog Sektora — MANS
Bohinska bb, Podgorica, Crna Gora

;‘Jﬂ/] Tel: 081 652 265; 652 482; Fax: 652 750
mans@cg.yu; www.mans.cg.yu

Vliada Republike Crne Gore

Agencija Crne Gore za prestrukturiranje privrede i strana ulaganja

CTPYKTYPUPARE

V/
Podgorica, Oof ; U oo e 2006.

20082 ron
Postovani,

Po nasem zahtjevu za informacijama, dana 7>7 /. O Z 2006.godine dobili smo od
Agencije Crne Gore za prestrukturiranje privrede i strana ulaganja rjeSenje broj 4c/7
po kojem se odobrava uvid u traZzenu dokumentaciju, svakog radnog dana u vremenu
od 13 do 15 &asova, uz predhodnu najavu.

Ovim putem, traZim da nam, u 3to skorijem vremenu i najmanje 3 radna dana prije
termina u kome ¢e se uvid izvrsiti, dostavite pismeno obavjestenje kada predstavnici
MANS-a mogu da izvrSe uvid u dokumentaciju.

Podsjecam vas da je postupak po zahtjevu za slobodan pristup informacijama hitan, te
da svako odlaganje predstavija krSenje moga Ustavom i Zakonom zagarantovanog
prava na slobodan pristup informacijama.

S posStovanjem,

Vanja Calovié, izvréni direktor

v\\ M A NS
& /) nasl1o.
N s/ o, (e (02005

)

Example of the request for scheduling appointment for inspection of documents sent to Agency

59



6.6. Audio recording of the contents of the document

The MANS representatives asked the Agency to record the contents of the document
on the Dictaphone, but it was not allowed. The transcript of the audio recording
which, despite that, was made by MANS at the premises of the Agency for Economic
Restructuring and Foreign investments:

Agency: "Nothing can be done”
MANS: "How come nothing can be done?”

Agency: "There is no need to argue here if we are to deal with this in a civilised
manner. The point is that last time you were very unfair and that is why this was
postponed until now while we came to ourselves after all that that that
happening the other day. Really... If we can do this politely. We all work here for
our salaries, if this can be done properly. You have nice company, women here,
Jjust read, we won't even talk.”

MANS: "If you could keep quiet so that I could record this”.

Agency: "No recording. Put that down.”

MANS: "This is my private property, so there’s no need...”

Agency: "It’s ok. I won't do a thing...”

MANS: "The information you allowed for inspection is public and I can read it”

MANS: "COMMISSION FOR TOURISM: Radomir Pajovic, Zivorad Smolovié, Milutin Simovic,
Petar Ivanovic ISSP dismissed from duty at personal request and other members of the
commission. Milorad Jovovic, Dusko Ivanovic, Dusan Jovicevic and Cedo...COMMISSION FOR
PROPERTY: Veselin Vukovic ISSP, Jusuf Kalamperovic, Deputy Prime Minister, Slavica Milacic,
Minister for International Economic Relations, Igor Luksic before the Council of Ministers of
the State Union, Dragan Rakocevic, Milorad Ivovic¢ Faculty of Law, Saleta Purovic, Viadimir
Kavaric SARA, Milorad Terzi¢ before the Trade Union. COMMISSION FOR ACCELERATED
TENDER AND PRIVATISATION OF COMPANIES: Muzafer HadZajlic — President of the
Commercial Court in Bijelo Polje, members: Chair Ranko Mujovic, Dragan RakocCevic, Biljana
Vujosevic - Centre for Enterpreneurship, Miodrag Radulovic, Oleg Filipovic, Deputy Minister of
Finances, Dusan Simonovic and Predrag Ivanovic, Dean of the Faculty of Economy.

Agency: "What are you saying?”
MANS: "Talking to my colleague, may I?”
Agency: "Gorda, will you take that phone, they’re recording”

MANS: "Give me that phone. The phone is my private property. I'm not touching
your phone, you have no right to touch my phone.”

Agency: "Why are you so pissed off?”

MANS: "I would ask you to treat me with respect, not to use the words... I did not
tell you that you... what you told me...»

Agency: "Are you in my office or yours?”
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MANS: "I would ask you, since you are the hosts here, not to use such a
vocabulary. This is a public institution and if you wish please introduce yourself,
since I don’t even know who you are, we are here with Gorda and I dont know
who you are. This is my property, I pay taxes, we pay taxes, and there is no need
to call this yours. These documents are mine and ours, as well as of all the people.
If you have any problems with us, if you don’t like us, call the security, call your
boss, no problem, we’ll communicate the same way again. The least problem.”

MANS: "TENDER COMMISSION FOR THE PRIVATISATION OF THE TOBACCO COMPANY:
Zeljko Vukovic, Deputy Minister of Labour and Social Welfare,; Slavoljub Stijepovic is hereby
being dismissed. Other members. Chair Dragan Lajovic from the Development Fund, Radoje
Zugic from the Pension and Disability Fund, Vojin Viahovic, Adviser at the Government of the
Republic of Montenegro, Slavoljub Stijepovic already dismissed, Milica Raicevic - Agency For
Economic Restructuring and Foreign Investments, Viadimir Kavari¢ — Ministry of Finance.
TENDER COMMISSION FOR THE PRIVATISATION OF KAP, ELECTRIC POWER INDUSTRY AND
BAUXITE MINES: Predrag Boskovic, appointed on 30.06.2006;30.07.2004 appointed Ljubomir
Purovic, Deputy Mayor of Danilovgrad, dismissed Dusan Simonovic on 30.07.2004 and the
Chair Branimir Gvozdenovic, Miroslav Ivanisevic, Darko Uskokovic, Slobodan Krivokapic, Asim
Telacevic, Viadimir Vukmirovic, the Chamber of Commerce, Dusan Simonovic, Veselin
Vukovic, before ISSP and Branko Vujovic, the Agency Director, COMMISSION FOR AUCTION:
chair Ramo Bralic. Commission established on 26.07.1999. Members: Viadimir Vukmirovi¢ —
Chamber of Commerce, Predrag Drecun — then Minister of labour and Social Welfare, Petar
Ivanovic before the Centre for Entrepreneurship, Darko Uskokovic, Budimir Sljivancanin —
Trade Union, Gabrijel...representative of the Barents Group. Dismissed on 10.11.1999
Predrag Drecun and Gabrijel.... 17.01.2005 appointed Momo Gazivoda, president of the
Association of Privatisation Funds; dismissed Igor Kralj 17.01.2005. The new Chair: Branislav
Vukcevic, Deputy Director of the Employment Agency, Krsto Rackovic 29.11.2004 and chair
Ramo Bralic dismissed. Second decision on appointing the Commission, Chair Ramo Bralic,
members: Budimir Sljivancanin — Trade Union, Dragoljub Jankovic¢ from the Agency for
restructuring, Branislav Vukcevic, Employment Agency, Branislav Jankovic, Development
Fund, Miodrag Radulovic, Pension Fund and Igor Kralj — Association of Privatisation Funds.

Agency: "Give me that!”

MANS: "I don’t want to, absolutely not. Here’s my phone, none of your business.
So, TENDER COMMISSION FOR SALE OF SHARES ON PUBLIC TENDERS 26.07.1999
appointed Veselin Vukotic, Faculty of Economic, Branko Vujovic, Agency Director, Vujica
Lazovic, Faculty of Economic, Danilo Popovic. Trade Union, Vojin Lazarevic, Ranko Krivokapic
/andRobert... COMMISSION FOR THE BANKING SECTOR, 26.11.2004. chair: Veselin Vukotic —
Faculty of Economy, members: Branko Vujovic, Igor Luksic, Goran KneZevic, Dejan Bajic,
Milorad Ivovic, Dejan Drakic. All companies other than tourism accelerated tenders, other
than KAP, Electric Power Industry, Bauxites and Coal mine. Chair: Branko Vujovic, members
Vujica Lazovic, Branimir Bojanic, Miodrag Pajovic, Vojin Viahovic, Dejan Bajic and Bojsa
Sotra. The Commission was established on 23.10.2003. Additionally Viatko Radanovic,
Development Fund was appointed and Vujica Lazovic dismissed on 18.01 2005.”

Agency: "This Dictaphone you...”
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_ Mpencrasnuun MAHC-a npu-
‘Ka3anu. cy Ha OKpYrnoM crony
- BuAeo 3anuc 13 Braaude Ared-.
“UMje’ 33 NpecTpPyKTYpUpar:e .
npuBpene U cTpaHa ynararsay.
‘HujvM M je NpocTopujama buno
-336pareHo CHUMarbe A0OKyMme-
HaTa 3a Koje CYy MNPEeTXOAHO,
CYOCKM, ' nobunv possony 3a
yBuA. Y nokymedtuma cy buna
WMeHa 4naHoBa | TeHAepCKux:
Komucuja CapjeTa 3a npusatu-
3auMjy Koju. cy 3aayKeHW 3a
po/ajy LDHOTOPCKUX fpedy3e-
ha, anu cnyxGermua AMMC-y.
‘HWje npencrasHyuuma MAHC-a
‘03BONUNA A3 CIACE CHUME Ka-
Mepom. e e
. hanosuh je uctakna ma je To-
KoM cibefehe - nocjete . npea-
cTasHuumnma. MAHC-a  oayser
AVKTaoH, a TOM: NPUNUKOM
6uno je npeanora Ha vM ce
CKWHe oajeha Kako 6u ce obes-
. Ojeherse yejepuno - ga Hemajy
bybwue®.

= [lopy4nnu cMO UM 1a hemo,
aKO0.TO y4uHe, ronu npoweTaTy
Bnanom 1 nokasatv kKao ce.y
LipHoj Topu npumjersyje 3akoH

©.CnoBoLHOM NIPUCTYMY MHGOP-

Mauujama, kasana je hanosuh.

lMpasHuua y MAHC-y Munena

Henetuf je o6jachuna aa uM je

‘AMMNCY, Ha ocHoBy o4nyke cy-

Ad NpeTX0aHO A03BONUNa yBua

Y AOKYMEHTauUMjy, anu He ayauo

#.BUEO CHUMArbe, npenvcusa-

He, CKeHupatbe W Konupame

TUX AoKymeHara. [peacTtasHuk

AlNMNCY lNoppa bakuh 6una je

YYeCHUK ~AaHalrber oKpyrnor

CToNna, anu'ra je HanycTuna To-

KOM NpuKkasvBarba unma.

Daily "Pobjeda”, 23 October 2006

THEY WANTED TO STRIP
US NAKED AT THE
GOVERNMENT
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After the Agency staff
became aware that the
contents of the
documents was being
recorded, they called
the security who were
requested to take the
Dictaphone away
from the MANS
representatives and
proposed to take off
their clothes to check
for any listening
devices, the so-called
‘bugs’. The MANS
representatives refused
to give the Dictaphone
and the security
escorted them to the
exit from the
Government building.

The video and audio
recording are posted on
the MANS website® and
were presented to the
representatives of public
authorities, international
organisations and the
non-governmental
sector at a round table
focusing on the Law
application, as an
illustration of non-
transparent work of the
institutions in charge of
privatisation and an
example of restricting
access to information.

The Agency officer, one
of the main actors of
the film’, left the event
during the presentation
of the recording.



6.7. Restricted entry to the Government building with technical devices

L R oL I o N ey B R A S P TR O F B S LA R OP T L
| ATEHLLWJE 3A MPECTPYKTVPUPAKLE NMPUIBPEAE

TYXH
ByjoBuha

e lNpBo cy Ham npujeTtuan xanwersem 36or ,Heo-
srawhenor” chumarba AOKymenaTa koja cy camu
NPOrAACHAM jAaBHMM, OHAQ CY TPAXKMAKM Aa HaMm oBe3s-
Sjeberse ckine oajehy, caonwiTuaa je nsspnn Au-
op MAHC-a Bawa harosuh

Daily "DA
DIRECTOR OF THE AGENCY FOR
RESTRUCTURING ANNOUNCED:

MANS SUES vuJovIC
AGENCY: IMPROPER BEHAVIOUR

O CTRANRE JNPEKTOPAE MAFCHILHIC
B
HaM NPWjeTMAN Xan-
weomrmheHor™ cHi-

HenpumjepeHo noHawame

AreHuuia 3a NpecTPYXTYpUMpasa Npuspeas W oTpoHG ynararea
M3awna je y.cycper saxtjieay. Mpaxa 3 MRMALIM[Y HesnannHor
cexTopa MAHT, » conotpyria aa 27, 4 2006. roavHe npeq-
CTABHNLIW T@ HeBNaOWHe opradmIauje 8 YBWA Y OOHKYMeH-
Taud]y Arabumje, caomuTuna je ‘caa MHo ja.

Toxom NperxoaHor GopasKa-y canTembpa 2008),
NpuikKkom .- Npernena aokymenTauije C:
npeacTasiiun MAHC-a  Haosna L
ypahaje 33 CHUMaree A0KYMSHTALIA]
AreHunM, SHMe Cy OMaTany pag M
npousnype y 8e83d Ca OCTeapME.
Maukjasma. MNpsUraHoLTI4 pany, T8
BaTM3ALMM MKersesapa Al Huk

4naH 13 3awkoHa o cnoboaH
Cnysxbann nuer PUMT, BP. 68/2005)

TOM. NpMNUKOM. KE0 WITO j8 jaBHOCT NPeTXolHD  oOaBujewT e,
npeacrasHulM. MAHC-a Hujecy NpuUxXBaTunu Monte chywbeHuka
AreHuWje 02 He KOpHUCTe Texnnuxe vpehaje, na je Arexumja npdni-
HOM HOBOT. 3AKa3WBaHdE TRamnna oa cnymieqrKa obasdjeharsa aa
j8 3a Bpujesme HOBOI yBWUAR, SAKA3EHO 3a 27, neusMoap, NoTpenHg
OONOXATH. CBE TaxHu4ke ypehaje xoje 6w npeactasHuun MAHC-a
SBSHTYRNHO KOPWMGTHAK Y OGEBrvaioy. NaMeHy T8 Hpousaype

HMmalyhi v sway aa cy Opuie ynacka  y cnymoaHs npacTopUie
Arshuije oHK ONGUNAM OB NOCTYNE N0 HHCTRYKUM|EMA CNy meaHMka
oheabjehiersa, CaMUM Tl # A3 OANDKe TEXHUYKS yaehajs, oukrie-
Ano e oa npeacrTasHiilmae MAHC-2 Hujie UWwe yBra v O0KyMeHTa-
Ukjy Areduunje, Behi’ CTSAparsg - MoAaWjCHK 3aduwmbuBor aorabala #
M3BIHBArSE KOHDNMKTHWX CATYALIW]A KOjuMm GU. Saxsarsyly b men]r
EKOj ND3IOPHOCTH, ACSHTA Ha NYOOMLATETY, Kaxs Ca ¥ CaoniuTarsy.

M o
umija
M

TOXHUUXE _Bnapa
TIPHBATHE M COY &

After that, the Agency granted the
inspection of the Iron Plant Sale
Agreement to the Midlands company,
a document terminating the
Privatisation Agreement and
stipulating the obligations of the
Government and Midlands which arose

from the termination, report of
Midlands compliance with the
obligations stemming from the
Agreement, as well as the Sale

Agreement for the Iron Plant to MN
Speciality Steels.

At the appointed time, pursuant to the
Agency’s resolution, we tried to inspect the
documentation, but the security at the
Government building informed us they
had to take away our telephones, since
they were ordered to do so by a letter
signed by the Agency director. The letter
requested to sequestrate from MANS
representatives all technical devices,
including their private and official mobile
phones.

We asked the security services to produce a
copy of this obviously unlawful document,
to be able to instigate a procedure.

As well known, the possessions of citizens
may be temporarily or permanently taken
away only by authorised persons and only
pursuant to the Law, and this contested
letter would be evidence of violation of our
right to free access to information, but also
the right to possessions.

After the consultations with the
Agency Director Vujovi¢, the security

aechone, caOMUT
ampexTop MA
uukh.

Thanomh je onnj
Ko 3uxoHy O cRob

informed us they were not allowed to
give us a copy of the contested letter
requesting the sequestration of
possessions as a condition for the
inspection of documents.

3 AOKYME
HPHBATHIAIGGN KnY
reuT moenueka B

Daily "Dan’, 29 December 2006

SHOrOp-  cE nocjeTioue Baane, kaza-
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We asked the security staff to give us their names in order to be able to call them as witnesses
to confirm before the court the existence and the contents of the contested document.

We were given the names of the security staff after consultations lasting over an hour, and only
after we have invoked the Police Law obliging all the employees of the Police Administration,
including the security services, to introduce themselves and show their ID at the expressed

request of citizens.

In the meantime, waiting for the final response of the Government security, none of
the visitors entering the Government building was taken away their possessions, and
24 citizens confirmed they carried with them their mobile phones without any

problems.

The same day, pursuant to the Law on Free Access to Information, MANS requested from the
Agency a copy of the contested document to be able to instigate a court procedure. Access
to information was allowed, but only by inspection at the premises of the Agency.

Republika Crma Gora
AGENCKA CRNE GORE ZA PRESTRUKTURIRANJE
PRIVR-—-DE | STRANA ULAGANJA
lp 841
Podgerica, 9. januar 2007 godine

novu Clana 15 | 18 stav 1 Zakona o slobodnom orist wpu informacijama

E + g
benl list nt Gx» br 68/05). Agencia Crne Gore za prestrukturirane
ade | strana ulaganja donasi

RJESEMNJE

*Zvoljava se Mrezl za afirrmaciju neviadinog sektora — Mans 1z FPodgorice
v Bohir p,':-(a bbb, pristup anh rnaruan = va upudenog Agencili CG
za prestrukturiran e privreds | od 239 decembra 2008 godine.

Fristup Informac

] CI neposrednin udeOﬂ'l’J u
prostorijama Agenc

Voo T suang UIaQanjﬂ

kancsiarija broy ,=.r'~ ma od 15 do 17 casova,
uz prethodnu najavu
”..by direct inspection...”
adir g ora — MMans iz Podgorice dostavila je 29, »

privreds |
decembra

o3 za prestr

od odnosno o uJvida sr'cdru,
o stabodnom prstupu informacijama {aSiuezbeni list

Bma p opS=Eno je

cona o slobodnom pristupu inforracy)
‘ormacifi il

‘nogu(', odnosiocu zahtjeva p
nisnam L|]=-Ir: osim u slucajev'ma predvide-im ovim zakonom
Na ocsnovu izloZenog odiugene j kao b dispozitivy rjeSenia
Uputstvao o pravnom sredstvu: Ovo rigsenje je kohadno 1 protiv njega se
moze pokrenuti upravni spor fu om kod Upra g suda Republike Crne
Gora v roku od 20 dana od dana stavijama rjes

Dcstawtl
a afirmaciju neviadinog

rt(il neta

Response of the Agency (9 January 2007) on request to pro V/de copy of the document by which
MANS’ representatives were Restricted entry to the Government building with technical devices
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In a new letter, MANS repeated the request to the Agency to deliver a copy of the
document, offering recording, scanning or photocopying of the document using own
human and technical resources, and also informed of the Supreme Court’s
judgement’.

An excerpt from the letter to the Agency for Economic Restructuring and Foreign Investments:

On 9" January 2007 I was delivered a Resolution Ref. 84/1 by which the Network for the
Affirmation of the Non-Governmental Sector — MANS from Podgorica is allowed access to
information pursuant to the request dated 29" December 2006 by which I requested:

«  Copies of the document ref. 01/1498 of 27" December 2006,

The resolution states the access is to be exercised by direct inspection at the Agency for
Economic Restructuring and Foreign Investments, room 209, the Government building.

I hereby ask for the delivery of the requested document.

It is a one page document, and thus there are no impediments for delivering to MANS a copy
thereof since the delivery of the requested document would not incur cost for the Agency for
Economic Restructuring and Foreign Investments nor any considerable time to interfere with
the daily work of the Agency staff.

If, nevertheless, you are not able to fax a copy of the requested one page document, the
MANS representatives are willing, if you allow us, to come to the Agency and at own
expense, using own human and technical resources record, scan or photocopy the said
documents, which after conversion to the electronic format would be available to you for
further distribution to interested citizens.

We would like to inform you of the opinion of the Supreme Court of the RoM, ref. 83/2006
stating the following:

«  "The provision of Article 13 of the Law on Free Access to Information stipulates the
manner for exercising the right to access information where one of the envisaged
possibilities is to have direct inspection of public records, the original or the copy of
the information, at the premises of the given authority. This, however, does not
imply the arbitrariness of the authority to stipulate the manner of access
at own discretion"

- 'The authority has the primary obligation to consider the possibility for
the exercise of this right in the manner stated in the request..."

Pursuant to the above, I kindly ask you to deliver the copy of the requested document by fax
number 081 652 750 or to notify us of the exact time when MANS representatives may come
to record, photocopy or scan the document at own expense, as said above.

Agency did not provide copy of the requested document. The case is still pending.
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6.8. Administrative Court’s judgements

In the meantime the Administrative Court rejected all complaints for the abolishment
of resolutions which do not grant access to information in the manner stated in the
request with the explanation that the Law does not stipulate the obligation of the

authority “to abide by the wishes of applicants regarding the manner of exercising
access to certain information”.

UPRAVNI SUD REPUBLIKE CRNE GORE
U.br. 940/2006

U IME NARODA

Upravni sud Republike Crne Gore, u vijecu sastavijenom od sudija
Pot, kao predsjednika vijeca, Dragana Djuretica i Ljubinke
— Kustudi¢, kao dlanova vijeca, uz ucesce sluzbenika Suda
rane Popov, kao zapisnicara, rjedavajuci upravni spor po tuZbi tuZioca
Mreze za afirmaciju neviadinog sektora - MANS, iz Podgorice, protiv
rigsenja tuzene Agenclie Crne Gore za prestrukturranje privrede | strana
ulaganja - Podgorica, br. UP 39/1 od 04.07.2006. godine, u nejavnoj
sjednici odrzanej dana 19.09.2006. godine, donio je

PRESUDU
Tuzba se odbija.
ObrazloZienje

Osporenim riesenjem tuzenog, dozvolien je zZiocu pristup trazenim
informacijma | odredieno da ¢e se pristup informacijama ostvariti
neposrednim uvidom u prostorijama tuzenog.

Tuzilac u tuzbi navodi da je tuzeni ergan prilikom donoSenja rjeSenja
sogresno primijenio materijalne pravo. Ovo zbog toga Sto je odredbama

* "The complaint is rejected.”

* "The defendant, in the response to the complaint, in essence, states that the
information requested by the plaintiff consists of several hundreds of pages, and
since the defendant does not have the technical equjpment for photocopying and
reproduction, it would be obliged to take the documents to some photocopier’s
shop, which would interfere with the daily work, and would incur additional costs

for the plaintiff. Therefore the defendant chose for the access to information to
be exercised at the premises of the defendant. In any case, pursuant to the Law
on Free Access to Information, there is no obligation of the authority to accept
the manner for accessing the information as said in the request, but the authority
considers which manner would be most appropriate in the given circumstances.
The defendant proposes the complaint to be rejected.”
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Sud je razmotrio tuZbu, odgovor na Istu, pebijano riesenje i ostale
spise predmeta, pa je nasao da tuzba nije osnovana

Odredbama ¢&lana 13. stav 1. Zakona o slobodnom pristupu
informacijama propisani su nadini na koje se moze ostvariti pristup
informacijama, a jedna od mogucnesti je ( tacka 1. ) neposrednim uvidom
u javnu evidenciju, original ili kopiju informacije u prostorijama organa
vlasti, dok je odredbama clana 18. stav 2. istog zakona, propisano, pored
ostalog, da se rjesenjen kojim se dozvoljava pristup informaciji odredjuje i
nacin pristupa.

S obrzirom na to neosnovani su navodi tuzbe da je tuZeni povrijedio
Zakeon o slobodnom pristupu  informacijama, time sSto je pobijanim
rieseniem odredio da ce se pristup informacijama ostvariti u prostorijama

* "The provisions of Article 12 of the said Law, which the plaintiff invokes
in its complaint, stipulate the contents of the request for access to

informatfon, but not the obligation of the authority to abide by the wishes
of applicants in each case concerning the manner of exercising access to
some information.”

Sa izlozenog, a na osnoavu clana
spory, odlué¢eno je kao u dispozitivu,

AKONa 0 upravnom

UPRAVNI SUD REPUBLIKE CRNE GORE
Podgorica, 19.09.2006 godine

Zapisnicar, PREDSIEDNIK VIIECA,
Snezana Popov,s.r. Gordaria Pot,s.r...

Administrative Court judgement reached on 19 September 2006 upon MANS’ complaint that
Agency is violating the Law by not allowing access to information in form asked for in the request
for information
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6.9. Supreme Court’s judgements and the change of case law

MANS filed a motion with the Supreme Court for the extraordinary examination of
the Administrative Court’s judgement stating:

Pursuant to Article 12 paragraph 1 bullet point 2 of the Law on Free Access to
Information the request for access to information should contain the desired manner for
exercising access to information. The provision stipulating the applicant should state in
the request the manner for exercising access to information aims to enable access to
information convenient for the applicant.

Direct inspection of the requested information restricts considerably the right
to free access to information which may be concluded from the chronology of
events.

In addiition, I underscore that the Resolution of the Agency for Economic Restructuring
and Foreign Investments ref. 39/1 did not grant access to the information concerning

e A copy of the tender documents for the selection of consultants for monitoring
the sale and purchase agreement with KAP.

Since there are no legal impediments for accessing the requested information this
conistitutes a violation of the right to free access to information.

On 7" July 2006 I submitted to the Agency for Economic Restructuring and Foreign
Investments a document ref. no. 40 by which I asked for the exact time for the
inspection of requested information.

On 20" July 2006 I was delivered the document ref. 39/2 scheduling the inspection.

I submitted on 21° July 2006 a document ref. 39/1 to the Agency for Economic
Restructuring and Foreign Investments requesting more precise time for inspection of
the requested information.

On 25" July 2006 I was delivered the document ref 39/2 scheduling the inspection.

Be it noted that by its resolutions the Agency only allows for the inspection of the
requested document without any transcribing, copying, scanning or photocopying.

Responding to the complaint, the defendant says that the request refers to several-
hundred page documents and that it does not have the technical equijpment for
photocopying and reproduction, it would be obliged to take the documents to some
photocopiers shop, which would interfere with the daily work, and would incur
additional costs. Article 19, paragraph 2 stipulates that the costs of the
procedure imply only actual costs incurred. The actual photocopying costs
could not exceed 0.01 euro/page, and since the requested document is under
500 pages it by no means could cause considerable expenses.
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Since direct inspection of information held by the Agency could not have been
exercised in the proper manner (as confirmed subsequently by the rationale
of the response to the complaint) on 31° July 2006 I submitted a document
ref 50 notifying the Agency that the conversion of the document into an
electronic form would significantly save time, the requested information
could be published on the Agency website increasing transparency and
avoiding costs for the Agency since all the activities to that effect would be
undertaken using human and technical resources of MANS.

The agency did not accept the offer to scan documents and attempts on the
part of MANS to exercise inspection of the requested documents ensued.

MANS tried to record certain data using a camera, but the attempt was forestalled and
the inspection of the requested documents interrupted.

Then the correspondence with the Agency for Economic Restructuring ensued to re-
schedule the inspection as evident form the enclosed documents (ref 65 dated 29"
September 2006, ref 65 dated 3° October 2006, ref 65 dated 4" October 2006, ref 66
dated 5" October 2006).

Following the above, free access to information was granted by direct
inspection of the requested documents only without any transcribing,
photocopying, scanning, taking photographs or recording which constitutes a
considerable restriction to free access to information.

On 20" June 2006 MANS requested from the Agency the delivery of copies, and thus the
resolution granting access by direct inspection of information is unlawful, as is the
decisfon of the Administrative Court by which the said resolution was declared lawful.
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The Supreme Court, as the highest instance in the state, rejected the motion for
extraordinary examination of the court decision and deemed the Administrative
Court’s decision to be lawful.

& /930-93Y4
VRHOVNI SUD REPUBLIKE CRNE GORE B A1 2006.
Uvp.br.64/2006
U IME NARODA

Vrhovni sud Republike Crne Gore, u vijecu sastavljenom od sudija
Vuéini¢ Stanke, kao predsjednika vijec¢a, Bogicevi¢ dr Cedomira i Tvanovi¢
Sretena, kao &lanova vijeéa, uz ucesce sluzbenika suda Orovi¢ Mirjane, kao
zapisniara, odlu¢ujuéi o izjavljenom zahtjevu za vanredno preispitivanje
sudske odluke - presude Upravnog suda RCG U.br.940/2006 od 19.09.2006.
godine, kojeg je podnio tuzilac Mreza za afirmaciju nevladinog sektora -
MANS iz Podgorice, u sjednici vijeéa odrzanoj dana 23.11.2006. godine,
donio je

PRESUDU

Zahtjev za vanredno preispitivanje sudske odluke odbija se.

* “The motion for an extra-ordinary examination of a court’s

decision is rejected.”

Presudom Upravnog suda RCG U.br.940/2006 od 19.09.2006. godine,
odbijena je tuZba tuZioca Mreze za afirmaciju nevladinog sektora - MANS-a
iz Podgorice, podnijeta protiv rjeSenja tuZzene Agencije Crne Gore za
prestrukturiranje privrede i strana ulaganja - Podgorica, br.UP 39/1 od
04.07.2006. godine.

Protiv oznadene presude tuzilac je podnio zahtjev za vanredno
preispitivanje sudske odluke, zbog pogre$ne primjene materijalnog prava.
Predlaze se da se pobijano rjeSenje ponisti, koji predlog se u smislu ¢1.46.
st.2. Zakona o upravnom sporu moze razmatrati samo kao predlog za
ukidanje ili preinadenje osporene presude.

U sjednici vijeca ispitana je pobijana presuda u granicama podnijetog
zahtjeva a pri tome i po sluzbenoj duznosti u smislu ¢1.45. Zakona o
upravnom sporu, pa je ovaj sud nafao da je zahtjev za vanredno
preispitivanje sudske odluke neosnovan.

U predmetnoj stvari sporno pitanje je, da li je tuzena Agencija za
prestrukturiranje privrede i strana ulaganja povrijedila Zakon o slobodnom
pristupu informacijama kada je wumjesto trazene Kkopije odredjenih
informacija donijela rjeSenje kojim je utvrdila pravo tuziocu, da ostvari uvid
u traZzene informacije neposredno u prostorijama tuZenog organa.
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Odredbom ¢lana 12. stav 1. tacka 2. Zakona o slobodnom pristupu
informacijama odredjeno je da zahtjev za pristup informaciji treba da sadrzi
nacin na koji se zeli ostvariti pristup informaciji.

Sa druge strane, odredbom ¢1.13. st.1. istog zakona odredjen je pristup
informaciji u posjedu organa vlasti, pri ¢emu je jedna od moguénosti

* "The contents of the request for information as stipulated by Art 12 of the Law
does not necessarily mean the obligation of the public authority to abide by the
wish of the applicant in each case concerning the manner for exercising the right
to access certain information, but it is up to the authority to envisage the same in
its resolution, pursuant to Art 18, para 2 of the same Law in each concrete case,
in accordance with circumstances concerning the nature of the request in
question.

Having in mind the concrete circumstances, established in the administrative

procedure of the requested authority, that the requested information is a several-
hundred page document, that it would be needed to take such a voluminous
document elsewhere for photocopying, that it would interfere with the adaily
operation of the defendant, it is reasonable to conclude that by passing the said
resolution no law was violated to the detriment of the plaintiff. The decisive fact
here is that the applicant was granted access to the requested information by
direct inspection at the premises of the defendant, in terms with the
circumstances of the case, by properly invoking Art 18 para 2 and Art 13 para 1
of the Law on Free Access to Information.”

- ~ o g b > - ]

pravo je pravilno primijenjeno i odluka Upravnog suda kojom je odbijena
tuzba utemeljena je na zakonu, ¢ime se zahtjev za vanredno preispitivanje
pokazuje kao neosnovan.

Sa izlozenog a na osnovu ¢1.46. st.1. Zakona o upravnom sporu,
odluceno je kao u izreci.

VRHOVNI SUD REPUBLIKE CRNE GORE
Podgorica, 23.11.2006. godine

Zapisnicar, Predsjednik vijeca,
Mirjana Orovié,s.r. Stanka Vucini¢,s.r.

Judgment of the Supreme Court from 23 November 2006 rejecting the motion for an extra-ordinary
examination of a Administrative court’s decision

It is stated in the judgement that the manner for exercising the right to access certain

information is decided upon by the authority, in its resolution, according to the
circumstances of the case.

71



After referring to the principles and standards contained in the international law on
human rights and freedoms, the Supreme Court changed its case law.

An excerpt from the request for extraordinary examination of the court decision:

Pursuant to Article 4 paragraph 1 bullet point 1 of the Law on Free Access to
Information the right of access to information encompasses the right to ask for,
receive, use and impart the information filed with government agencies.

The right of free access to Iinformation includes the right of the applicant to use and
impart information whose access was granted, which is impossible in case of granting
direct inspection only since the information received solely by inspection may not be
used, for instance, as evidence in filing a criminal complaint and instigating a criminal
procedure, nor may it be shared with other interested persons, i.e. imparted, restricting
significantly the right of free access to information.

Moreover, pursuant to Article 1, paragraph 3 of the Law on Free Access to Information,
access to the information is guaranteed upon the principles and the standards contained
in international documents dealing with the issues of human rights and freedoms.

Universal Declaration of Human Rights, Article 19: "Everyone has the right to
freedom of opinion and expression, this right includes freedom to hold opinions without
interference and to seek, receive and impart information and ideas through any media
and regardless of frontiers.”

International Covenant on Civil and Political Rights, Article 19: "Everyone shall
have the right to freedom of expression, this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his choice.”

European Convention on Human Rights and Fundamental Freedoms, Article
10: "Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.”

Free access to information granted by exercising direct inspection of the requested
information only, without any possibility to make photocopies, scan, take photographs or
record, constitutes a significant restriction to free access to information.

Therefore, MANS remains ready, to avoid any costs of the procedure, using own human
and technical resources and at own expense, to photocopy or scan the requested
documents.

Pursuant to the above, I believe that the Resolution rejecting the complaint filed by
MANS restricted the right of free access to information.
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VRHOVNI SUD REPUBLIKE CRNE GORE i e S
Llvp.br.83/2006 ) )

VRHOVNI SUD REPUBLIKE CENE GORE, u vijeéu sastavljenom
od lvanovi¢ Sretena, kao predsjednika vijeca 1 sudija Stojanovic Petra i
Bogidevié dr Cedomira, kao &lanova vijeda. uz uéedée sluzbenika suda
Orovic Mirjane, kao zapisniéara. rjefavajuéi pe zahijevu za vanredno
preispitivanje sudske odluke - rjesenja Upravnog suda RCG, U.br944/2006
od 11.10.2006. godine, kojeg je podnio wZilac Mreza za afirmaciju
nevladinog sektora - MANS 17 Podgorice, u nejavnoj sjednici odrzanoj dana
(08.12.2006. godine, donio je

PRESUDU

Ukida se presuda Upravnog suda RCG UL br. 944/2006 od 11. 10.

‘lT‘HL_|I!1E' i |_\.E'L’\'II1!€| Vraca tom sudu na ponovni |‘ro.‘~‘.r.11!}s]l<,_

2005,

* "The judgment of the Administrative Court of the Republic of
Montenegro, ref. 944/2006 as of 11.10.2006 is abolished and the case

returned to the same Court for re-trial.”

DICNa Je MZba fuzioca Vieze i atirmaciu nev/adinog sektora -
MANS-a iz Podgorice. podnijetu protiv rjeSenja tuZzenog Ministarstva zadlile
zivotne sredine 1 uredjenja proslera - Podgoriea, br.03-035
29.06.2006, godine, kojim je odluéeno o pristupu informaciji, na nacin

utvrdjen u dispozitiv tog akta.

25/06 od

Protiv. ove presude t(uzilac je podnio zahtjev za vanredno
spitivan)e sudske odloke. zbog povrede malerijalnog prava predlazudi da
se pobijana odluka ponisti, koji predlog se shodno odredbi Elana 46. st.2.
Zakona o upravnom sporu ima smatrati kao predlog za ukidanje il

prei

iresude
U sjednici vije¢a razmotreni su cjelokupni spisi predmeta ispitana

=
pobijanap resuda u granicama propisanim u ¢L45, ZUS-a i ocijenjeni navodi

podnijetog zahtjeva. pa je vijeCe naslo da je:

Zahtjev za vanredno preispitivanje sudske odiuke je osnovan.

Odredbom ¢lana 13. Zakona o slobodnom pristupu informacijama
propisan su nadim na koje se moze ostvaritl pravo na pristup intormaci
jedna od moguénosti je i neposrednim uvidom u jevnu evideneiju., original
ili kopiju inf¢

yrmacije u prostorijama organa vlast.
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* However, it does not imply the arbitrariness of the authority to stipulate the manner
of access at own discretion. The public authority has the primary obligation to
consider the possibility for the exercise of this right in the manner stated in the
request, pursuant to one of the manners envisaged by Article 13 of the said Law, and
if there are some objective impediments or difficulties for the exercise of such a
request, envisage some other manner. This is highlighted particularly with a view of
the fact that the right of access to information encompasses the right to receive, use
and impart the information, as stipulated by Article 4, paragraph 1, bullet point 1 of
this Law.

Moreover, the public authority is obliged to provide explanation why it opted for the
given, instead of other manners for disclosing information per the given request.

The contested judgment, however, dwells solely on the fact that there is no obligation
on the part of the authority to abide by the wish of the applicant in each specific case
concerning the manner of exercising certain information, but without giving the
explanation why in the given case there was no possibility of exercising the right in
the manner requested.

The above indlicates towards the misapplication of the substantive law (Article 42,
paragraph 1, bullet point 2 of the Law on Free Access to Information); hence, the said
Judgment should be abolished in order for the Court to discus in re-trial the contested
legal matter of the exercise of the right of free access to information and properly
apply the substantive law.”

w— . yone T rauars —oal. LOZEESSLEOAICEND e
1

Kao uizreci ove presude.

VRHOVNI SUD REPUBLIKE CRNE GORE

Podgorica, 22. 12, 2006 godinge

Zapisni&ar, Predsjednik vijeca,
Radojka Djeordjevié,s.r. Stanka Vucinié.s.r.

Judgement of the Supreme Court from 22 December 2006,
abolishing the judgement of the Administrative Court

By the new judgement, the Supreme Court abolishes the judgement of the
Administrative Court and stating that the authority has the primary obligation to
consider the possibility for the exercise of the right as requested, and if there are
some objective impediments or difficulties for the exercise of such a request, to
envisage some other manner. In addition, the authority is obliged to provide
explanation why it opted for a certain manner of disclosing information, other than
the requested one.
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