9. CASE LAW
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9. CASE LAW

9.1. Length of procedure upon complaint

A complaint may be filed with the Administrative Court due to the misapplication of the Law on
Free Access to Information, wrongfully or incompletely established facts, violations of the rules of
procedure, i.e. the silence of the administration.

Pursuant to the Law on Free Access to Information, the complaint should be dealt with urgently,
while in practice it takes several months to reach a judgement.

Since no law stipulates the deadline upon procedures designated as ones to be dealt with
urgently, it leads to several month delays in procedure upon complaints for violations of the right
to access to information.

The Law on Free Access to Information, Article 24

Any applicant presenting a request for access to the information or any other person interested
therein shall be entitled to the court protection during any administrative dispute procedure. The
procedure upon a suit instituted in relation to access to the information shall be urgent.

The Law on Administrative Dispute, Article 1

In an administrative dispute court shall decide on the legality of an administrative act and the
legality of other individual acts when stipulated so by law.

o In the given period we filed complaints
Dl Violation of the procedure following 24% of the requests for
@ Misapplication of the law information, 65% of which relate to the
violation of procedure, 25% to
O Incomplete establishment of facts misapplication of the law, 4% to
incompletely established facts, and 6%
were filed on several grounds.

M On several grounds

So far judgements were passed upon 96 requests
for information, in 27% of the cases resolutions
of the institutions were dismissed, in 13% the
court proceedings were suspended because in the
meantime a new resolution was passed that
allowed access to information, in 25% cases the
complaint was dismissed, because the court )
deemed the Law was not violated, while in 35% ) 13 W Procedure suspended
of the cases the complaint was not allowed
because it was possible to file an appeal with a
second instance body.

O Complaint not allowed
B Resolution annuled

O Complaint dismissed
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The Administrative Court interprets the principle of urgency in such a manngr'that‘for each
complaint a separate urgency has to be written, while the President of the Administrative Court

has the discretionary right to decide which cases should have the priority.

UPRAVNI SUD NVO-m A N §-

REPUBLIKE CRNE GORE sr01,_0614B-hYO odgnpg
23.

su.br V- 8‘173% PODGORICA 2303 dong

Podgorica, 15.03.2006.

MREZA ZA AFIRMACIJU NEVLADINOG SEKTORA

81 000 Podgorica,
Stari aerodrom, zgrada Celebié¢ 11/9

PREDMET: Zahtjev za dostavljanje informacije od 15.03.2006.

Upravni sud u nacelu rjeSava predmete po redosljedu prispijeca tuzbi u
sud, Sto znadi da stariji predmeti imaju prednost u odnosu na predmete,
uslovno receno, novijeg datuma.

Treba, naravno, imati u vidu da su svi pojedinaéni predmeti koii se
raspravljaju pred Upravnim sudom manje-vide hitne prirode. To, medutim, po
prirodi stvari nalaze da se prednost da starijim predmetima.

S druge strane, postoje predmeti koji se shodno zakonu smatraju kao
hitni (npr. ¢lan 113 st. 3 Zakona o drZavnim sluzbenicima i namjestenicima -
Sl.list RCG 27/04). Zakon nekad i izri¢ito navodi da se odluka mora donijeti u
tatno odredenom roku, pa se mora dati prioritet takvim predmetima u
odnosu na ostale (npr. &lan 14 st. 2 Zakona o upravnom sporu - Sl.list RCG
60/03).

Medutim, u odredenim situacijama, i u sludaju kada zakon ne daje
prioritet nekom predmetu, taj predmet se moZe na osnovu pismene
predstavke hitno uzeti u razmatranje, $to zavisi od mnogih okolnosti koje se
ne mogu unaprijed predvidjeti. Te okolnosti stranka obrazlaze u podnesku koji
upucuje sudu. Osim toga, predsjednik Suda prima stranke svakog utorka od 9
do 12 casova, kada mu stranke, izmedu ostalog, mogu ukazati na razloge za
hitno postupanje.

Nema posebnog akta kojim se definiSe procedura podnoenija inicijative
da se predmet razmatra po hitnom postupku. Medutim, s tim u vezi, u skladu
sa Zakonom o slobodnom pristupu informacijama, 3aljemo Vam kopiju izvoda
zapisnika sa sjednice sudija Upravnog suda odrZzane 29.08.2005. godine koji
se na neki nacin odnosi na ono &to traZite.

.“\
~ 7

SEKREJAR SUDA
" ;. aric’
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* ...all the
cases heard
before the
Administrative
Court are,
more or less,
urgent in
nature...priority
given to older
cases..."




YIMIPABHWM CVY L
PEMNYBNMKE LIPHE TOPE
Epoi)‘;&
3 4 04 200_3 rog
Moanropwu ya
UPRAVNI SUD REPUBLIKE CRNE GORE
Su. br. 1-25/05
Podgorica, 29.08.2005. godine

ZAPISNIK C *j.}\m,b>

sa VI Sjednice sudija Upravnog suda RCG odrzane dana 29.08.2005,

godine.

Sjednica zapoéeta u 10 fasova,

Sjednicom predsjedava Branislay Radulovi¢ - predsjednik suda
Zapisnik vodi Mirjana Milickovi¢

= struéni saradnik

Predsjedavajugi je predlozio dn

evni red, a kako predlo
unu istog nije bilo, za Sjednicu je

dop usvojen sljededi:

ga za izmjeny jlj

Drnevni red:

1. Godisnji raspored poslova

dodjela predmeta sudijama
formiranje vijeca.

i
Tok sjednice:

1. Godignji raspored poslovg

: dodjela predmetq sudijama i Jormiranje
vijeca.

Predsjednik suda i ostale sudije su saglasne da rioriteti u rijeSavanijy
budu stariji predmeti i predmeti po urgencijama, s tim &to ¢e predsjednik suda
T P . . . - e .
u dogovoru_ sa preds ednicima vijeéa utvrdif; stvarne razloge za hime
i B o . o m—.y = "’-""’f’mﬁ"’”’"‘“"ﬁ"“ﬁw
postupanje, kako se ne b; zloupotrijebilo urgiranje u pojedinim redmetima,
o O s P o 5 ) « . . v L tge o
obzirom da ée ist; utorkom od 9 do 12 fasova primati stranke i biti upoznat sa
. vt i R "“'<=~4.x:m..,
raziozima za urgenciju, i)

SIRLE

ZAPISNICAR
Mirjana Mili¢kovié

PRE I{SJE
Branislavy,
/. o@(ﬁtbv@e

M ‘
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* ,The
President of
the Court and
other judges
agree that
priority should
be given to
older cases
and urgencies,
provided that
the president
of the court in
agreement
with the
presidents of
panels will
establish real
reasons for
urgent action,
in order not to
abuse urgency
in certain
cases,
considering
that on
Tuesdays from
9 to 12 they
will be seeing
parties and be
informed about
the reasons for
urgency.”



Complaint filed in 02 o.f R Result
complaints months
Total of 10 judgements Annulled resolutions: 6
February 2006 10 passed inJ6th?nonth Complaint dismissed: 4
March 2006 2 Total of 2 ]uctjhgements Annulled resolutions: 2
passed in 6™ month
Total of 2t1hjudgements Annulled resolutions: 10
. 1in 6™ month, Ordered to pass a resolution: 1
April 2006 34 14 in 7" month, Procedufe suspended: 1
6 in 10" month Complaint not allowed: 9
Total of 15 judgements Annulled resolutions: 1
8 in 6™ month, Ordered to pass a resolution: 1
May 2006 29 1 in 7" month, Procedure suspended: 4
1in 9" month, Complaint not allowed: 8
5 in 10" month Complaint dismissed: 1
Total of 1t1h judgements Ordered to pass a resolution: 4
1in 6™ month, Procedure suspended: 4
June 2006 68 5 in 9™ month, Complaint not ZIIowed: 1
5 in 10" month Complaint dismissed: 2
Total of 19 judgements:
July 2006 50 13 in 9% month, Complaint dismissed: 19
6 in 10" month
Total of 16 judgements: Procedure suspended: 1
August 2006 27 12 in 9" month Ordered to pass a resolution: 6
4 in 10" month Complaint dismissed: 9
September 2006 18 TOta'ir‘]’fg%hJ;‘é%‘;Te”ts Complaint dismissed: 2
Annulled resolutions: 19
Ordered to pass resolution: 12
Total 239 95 Procedure suspended: 9
Complaint not allowed: 18
Complaint dismissed: 37
The chart on the left shows that
40 31 W6 months | court procedures on average take
30 27 O5months | two to three months, which
04 months | Obviously constitutes a significant
20 16 impediment to free access to
6 £ 3months information and is not in
10 4 M2 months | accordance with the Law on
0 f B1 month FAI which envisages that the

Length of the court procedure

procedure upon the complaint
shall be urgent.
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9.2. Judgements annulling the resolutions

Example 17. State secret

In the case law insofar the most significant cases in which the court annulled the resolutions
refer to information not allowed access to being a state secret.

The National Security Agency declared the number of employees and the number of
employees per sectors a state secret. As per complaint filed by MANS, the Administrative
Court held an oral hearing.

MINUTES OF THE MAIN HEARING (Translation)

Plaintiff: Network for the Affirmation of the Non-governmental Sector — MANS

Defendant: National Security Agency

This hearing is public.

The reporter presents the facts from the file.

The plaintiff's representative reiterates the allegations from the complaint, adding that the
defendant in the very response to the complaint did not state the reasons by which it
substantiates the fact that the requested information is a state secret. She furthermore
underscores — quote — that in international experiences such information is public, in cases even
available on the Internet, giving the example of the UK intelligence service MI5, showing they
published the total number of their employees, the number of permanent staff and of those
occasionally hired, the percentage of men and women, the structure of the staff and their
qualifications, as well as the expenditures and the structure of the expenditures per fields,
including terrorism in Northern Ireland, espionage, terrorism, etc. Considering that the National
Security Agency was requested only to give the number of permanent staff, and that other
countries publish much more information on the operation of intelligence services, the publication
of this piece of information in no way is to constitute a threat to national security of the state of
Montenegro.
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In response to the complaint, the attorney of the defendant reiterates the response to the
complaint given in writing, adding that the requested copy of the document contains the data on
the total number of employees per sectors. This information is contained in the document on
systematisation, registered in the records of the defendant as a document with the highest level
of secrecy as “strictly confidential”. The document, or the inspection thereof, is not allowed even
to all the employees of the Agency, but just to a few of them whose work involves taking actions
pursuant to the said document. Montenegro has not as yet adopted any law on protection of
secrecy, and thus the defendant uses internal rules on keeping and using documents constituting
official and state secret. These were the grounds for refusing the plaintiff's request, believing
that the disclosure of requested information would cause harm which exceeds the public interest
in publishing the information. These were the same reasons why the test of harm was not
conducted. The defendant’s attorney adds — quote — considering that the National Security
Agency of Montenegro is a state body whose position and role in the system is highly specific we
believe that jeopardising and bringing into danger the activities of the Agency, whose essence of
existence is the very protection of national security, could endanger the national security of
Montenegro.

As for the allegations of the plaintiff — stating examples from international practice - it is pointed
out that the experiences of the countries in the region are similar to ours and that in all countries
in the region the document requested by the plaintiff is designated as a state secret. The
experiences are similar in the countries of the region, and all of them, except Serbia and
Montenegro, have laws regulating the protection of secret data.

As for the allegations of the defendant’s attorney, the plaintiff's representative claims that the
allegations of the defendant’s attorney are contrary to the provisions of Article 8 of the Law on
Free Access to Information, and as for internal rules of the defendant, referred to by the
attorney, it may not be of greater legal power than the Law itself. The fact that no test of harm
was conducted, as stated by the defendant’s attorney, constitutes violation of Article 9 of the
same law, since test of harm is done ex officio and the burden of proof of the secrecy of data is
upon the defendant. As for the allegations that the situation is identical in the region regarding
the secrecy of requested data, these allegations are ungrounded since in Serbia the
Constitutional Court has publicised, i.e. ordered publishing of the data of the security and
information services of Serbia.

Regarding the above allegations of the plaintiff's representative, the defendant’s attorney points
out — quote — that full legal documents of the National Security Agency are currently being
developed and great efforts are invested into harmonising these regulations with the public
system of the Republic of Montenegro and security standards worldwide. Until the enactment of
the said regulations, the existing ones are followed. It is also true that the Constitutional Court of
Serbia ordered publishing the security data, but the fact remains these data have not been
published yet. Considering that this is a document designated as a state secret and which may
not be taken out of the premises of the Agency, I submit to the court the confirmation issued by
the director of the Agency that the given case refers to a document being the state secret and
this certificate is filed with the Court.
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The court hereby adopts the following
DECISION
To inspect the certificate by reading it.

The certificate issued by the National Security Agency no. 250-02-6245-1/06 as of 10.10.2006,
issued by the defendant’s director, is being read.

The plaintiff's attorney objects the evidence and underscores it is a subjective assessment not
grounded in any law and that it does not contain any proof that the test of harm was conducted.

The defendant’s attorney points out that if the authenticity of the certificate is questioned or the
allegations contained therein the defendant will enable the panel and the plaintiff to inspect the
allegations within the premises of the Agency.

The plaintiff's representative says he does not contest the authenticity of the certificate but its
allegations.

Asked by the reporter — the President of the Court whether there is any law in place or some
other regulation which gives authority that the document on job systematisation and
organisation, i.e. certain parts thereof, like the number of employees, is given certain level of
secrecy — namely the state secret, i.e. in the given case pursuant to what authority was the
Agency given the right to designate the document on job systematisation and organisation a
state secret.

In response to the question the defendant’s attorney says that as yet in Montenegro there is no
law regulating the issues of secret data protection. Drafting of such a law is currently in progress
and according to the government agenda it is to be completed by the end of this year. Pursuant
to that law, the Agency shall enact its internal documents. Until the enactment of such a law, it
will act in accordance with internal regulations, in the given case pursuant to the aforementioned
rules.

Asked by the reporter pursuant to what regulations they request sanctions to be imposed, the
defendant’s attorney points out such instructions have been given by relevant state authorities to
ask for sanctions to be imposed during the court procedure.

The litigants hereby state they have nothing to add.
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FINAL PROPOSALS OF THE LITIGANTS
The plaintiff’s attorney proposes the Court should abolish the disputed document and order the
defendant to allow access to requested information as well as the Court to impose sanctions on
the defendant pursuant to Article 27 of the Law on Free Access to Information.
The defendant’s attorney proposes the Court to dismiss the complaint as ungrounded.
The hearing is hereby concluded.
The hearing ended at 10:50 AM
The court shall pass the judgement within the statutory deadline.

The minutes have been dictated aloud, the litigants have no objections and sign it.

At their request, the litigants have been given a copy of the minutes from the hearing session.

Certified by

Minute keeper: PRESIDENT OF THE PANEL — JUDGE:
Marina Nedovic Gordana Pot
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By its judgement the Administrative Court abolished the resolution of the Agency as
unlawful on several grounds and ordered to pass a new, lawful resolution within the
statutory deadline of 30 days.

s ) *"...abolishes the
0 =M ” £ y N Y 3 resolution of the
UPRAVNI SUD REPUBLIKE CRNE GORE At QJJ 29 = ) National Security
U; broj 551/2006 ponasics,_[$AQ- 2006 . Agency...”

U IME NARCDA

Upravni sud Republike Crne Gore, u vijecu sastavijenom od sudija, Gordane
Pot, kao predsjednika vijeca, | Vojina Lazovica | predsjednika suda Branislava
Radulovida, kao glanova vijeca, vz udeSée stricnog saradnika Rosande Nikolic, |
zapismicara Marine Nedovic, rieSavajucl upravni spor po tuzbi tuZioca Mrefe za
afirrmaciju neviadinog sektora - MANS iz Podgorice, koju zastupa zakonskl zastupnik
Vanja Calovic, protiv rjeSenja tuZendy Agencije za nacfonalnu bezbjednost RCG -
Padgorica, broj 280/02-1635/5 od 23.03.2006. godine, zastupanog po punomeéniky
Katarini Vujovié, nakon odrzane usmene javne rasprave, uz prisustvo zakonskog
zastupnika tuzinca | punomednika tuZenog, dane 11.10.2006. goding, donio je

PRESUDU

Ponistava se rjesenje Agencije za nacionalnu bezbjednost , braj 280/02-1635/5
od 23.03.2006. godine: ;
Odbacuje se zahtjev za odlufivanje o prekriajno] odgovornosti tuzenog.

Obrazlozenje

Osporenim risseniem odbijen je zahtjev tuZioca, da mu se dostave podaci o
ukupnom braju zapeslenlh | broju zaposlenih po sektorima u Agenciii za nacianalnu
bezbjednost.

Tuzilac u tuzbi i rije€i na usmene] raspravi osporava zakonitost rjedenja
tuzenog. Smatra da je osporene rieSenje doneseno suprotio vazedim propisima, jer
nijednim zakonskim aktom nije propisano da se podad o broju stalno zapaoslenih, te
izmirivanje poreza | doprinosa 23 zaposlene kod tuZzenog Cuva kao drZavna tajna.
Dalie istite, da ne postoli ni jedan razlog zbog kojeg gradjan| ne bi pill upaznati sa tim
infarmacijama. Ovo s toga Sto sa ovim Informacijama raspolaZu shuZbenicl u drzavnim
organima | bankama kgji vrse kontrolu uplate poreza | dopringsa. Navod|, da tufeni
nije u skladu sa élanom 9. Zakona o slobodnom pristupu Informacijama izvréio test
stetnosti objavijivanja odredjene Informaciie, kake bl wtvrdio da ée objavijivanjem
trazene informacije po odradjeni zadticenl interes nastati 3teta znadajno veda od Stete
pe javni interes zbog neobjavijivania te informacije. Internl pravilnik tuzenog, na koji
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s¢ poziva punomoeénik tuZenog, ne moze irati veéu pravnu snagu od samog Zakona,
a isti je u suprotnosti sa odredbom Elana 8. pomenutog zakona, kojim je utvrdiena
duZnost organa vlasti da podnosiocu zahtisva omogudl pristup informaciji ill njenom
dijelu, osim u slugajevima predvidienim zakonom. Konaéno prediaZe, da Sud ponisti
osporeni akt i naloZi tuZenom da omogudi pristup trazenim informacijama, kae ' da
Sud kazni tufenog u skladu sa danom 27, Zakona o slobodnom pristupu
informacijama.

Tufeni organ u edgovoru ma tifbu | na usmenoj raspravi preko svog
punomocnika, istife da je osporeno refenje zakonito, jer tuFenog U pruZanju
informacija 1 davanju podataka obaveruje Zakon o agenciji za nacionalnu
bezbjednost, kojim je utvrdjeno da nije duzan da daje obaviestanje | podatke, ako bi
obavieStenje dovelo u opasnost izvrsenje poslova tuzenog il ugrozllo bezbjednost lica
ili ako ti podacl predstavijaju drzavnu, sluzbenu ili poslovnu tainu. TuZilac je traZio
podatke o broju zaposlenih po sektorima kod tuzenog, 3to indirekino predstavija uvid
u akt o unutrasmio] organizacil i sistematizaiji tuzenog, koil je oznacen stepenom
tajnostl kao “driavna tajna" i zaveden u djelovednik sa najvedim stepenom tajnosti
strogo’ povierljie", a ovu tinjenicu dokazuje potvrdom broj 250-02-6245-1/06 od
10.10.2006. godine. Uvid u ovaj akt je dozvoljen samo sluzbenicima tuzenog, kojma
je obavijanje radnih zadataka postupanje po tom aktu. Dalje naved| da u Crnoj Gori
jos wvijek nife donijet zakon o zastiti tajnih podataka pa tuZeni primjenjuje intsrmi
pravilnik o cuvamu | koriscenju materijala koji predstavlja sluZbenu i drzavnu tajnu. Iz
tih razloga je odbijen zahtjev Lufivca, smatrajud da bl objelodanjivanjem traZzenih
informacija, nastala Steta zracajno veda od javnog interesal zs objavliivanjem
informacije. Iz isth razloga nije sproveden nl tast Stetnosti objaviiivanja trazenih
informacija.Posebno istice, da je Agencija za nacionalnu bezbjednest Crme Core
grfavnl organ lia je uloga u sistemu sasvim specifitna, te bi kroz ugroZavanje i
dovodjerje u opasnost poslova Agendie, €iii je asnov postolania uprave zadtita
nacionalne bezbjednosti, mogla biti ugroZena bezbjednost Crne Gore. Predlaze da se
tuzbz odbije kao neosnovana.

Nakon razmatranja tuzbe, odgovora na istu, pobijanog rieSenja i ostalih spisa
predmeta, te odrZane usmene javne rasprave, Sud je nadao da je tu?ba osnevana.

Osporena riesenje donijeto je uz povredu pravila upravnog postupka, a isto se

zasniva na nepotpuno utvrdisnom ginjenicnom stanju.

Naime, prema odredbi clana 202. stav 1. Zakona o opétem upravnom postuoku
("sl.ist RCG" br. 60/03), propisano je da se dispozitivom rjesenja odiutuje o
predmetu postupka u cjelosti T o svim zahtjevima stranaka. 1z spisa predmeta se
utvrdjuje, da je tuzilac zahtjevom trazio pristup informaciiama o ukupnom Broju
zaposlenih | broju zaposlenih po sektorima podacima o ukupnom bruto | neto iznosu
zarada zaposlenih za mjesec decembar 2005. godine, a osporenim riedenjem je
odluteno samo da se odbija zahtjev za dostavijanje podataka o ukupnom broju
zaposlenih kod tuZenog, dok o pstalom dijelu zahtjeva nije odluceno Eto je u
supretnost sa naprijed ctiranom odredbom zakona.

TuZeni u postupku nije u smislu clana 126, ZUP-a utvrdio odiuénu Sinjenicu o
tome gz | se traZeni podaci mogu svrstatl u grupyu informacha iz clana 9, stav L. tacka

1. Zakona o slobodnom pristupu informacijama { ol. st RCG br. 68/05), ndnosno ca i
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bi se obiaviiivaniem istin znadaino ugrozila nacionalna bezbjednost, te nastala teta
znatajno veda od javnog interesa za objavljivanie te informacije.

Osporenim rie Pn]ern varUerljer\a je i odredba clena 203, stav 2. ZUP-3, jer
isto ne sadr gng[dig I gg]gmmg stanie, pravne propise i razloge koli 5 obzirom na
utvrdieno Eimjeniéno stanie uouduiu na rieSenje kakvo e dato u dispozitivu. Valjano
obrazlozenje, po prirodl stvarl predstavia neophodnu pretpostavku za ocjenu
zakonitost! osporenog  rigsenja u upravnom sporu, Isting, tuZeni u odgovoru na tuzbu
i na javnoj raspravi daje blize razloge kojima se rukovodio kod donoSenja osporenog
rigfenja, medjutim, odgovor ng twzbu | razlozl datl na raspravi, me mogu da
nadorjeste nedostatke obrazloZenja osporenog rieSenja, jer Sud u upravnom sporu
vcienjuje zakonitost akta koji se tuzbhom osporava.

Sud je clienio predieg tuZioca da mentorno odiudi u ovoj stvari, all je nasao da
za to nema uslova, jer raspolozivo Sinjenicno stanje ne prufa pouzdan osnov za
donosenje takve odluke.

Zahtjev tufioca da Sud odiudi o prekidajng] edgovornost] tuZenog je odbacen
zhog nenadlefnosti Suda da postupa po istom, jer u smislu ¢lana 27. Zakona o
sudovima, ("Sllist RCG" br. 5/02), Upravnl sud odlufuje u upravnom spory o
zakonitostl  konadnih upravnih akata | o vanrednim pravnim liekovima protiv
pravosnaznih riesenia donijetih U prekrainom postupku. © postojanju prekriaja |
prekrsainoj odgovornost] odiucuju nadleini organi za prekrsaje.

Na osnovu naprijed iziozenog osporeno rigdene je valjalo ponistiti.

U_poncvnom postupku tuzenl organ ¢e, postupajudi po datim primiedbama
Suda, otkioniti pociniene nepraviinesti | shodne Sanu 57. Zakona o upravriom sporu,
("SI, st RCG™ br. €0/03), _donijetl novo zakonito rjesenje.

Sa Iznijetih razloga, a na osnovu Elana 37. stav 1. u vezl tlana 33. stav 2.
Zakona o upravnom spory, odlugena je kao u dispozitivu ove presude.

LUPRAVNL SUD REPUBLIKE CRNE GORE,
Podgorica, 11.10.2006. gadine

PREDSIEDNIK VIIECA,
Gordana Pot,s.r.

Zapisnicar,
Marina Nedovig,s.r.

* " .its publication
would considerably
endanger national
security and cause
damage that
exceeds
considerably the
public interest for
publishing the
information.”

*"...does not
contain established
facts, legal
regulations and
reasons that,
considering the
facts of the case,
refer to the
resolution as given
above.”

* "In the repeated
procedure the
defendant shall,
acting in
accordance with
the objections of
the Court, remove
the irregularities ...
and pass a new
resolution.”

The Administrative Court abolishes the resolution of the National Security Agency stating that
this institution “has not established the decisive fact” whether publishing the requested
data would jeopardise national security and cause harm greater than the public

interest in publishing the information.

The Court deems that the resolution “does not contain established facts, legal regulations
and reasons that, considering the facts of the case, refer to the resolution as given
above”, abolishes the resolution and orders the Agency to remove the irregularities and pass a

new lawful resolution.
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Similar is the case referring to the number of surveilled and tapped persons by the
National Security Agency which declared these data a state secret.

Upon the complaint filed by MANS, the Administrative Court organised an oral hearing four
months after the complaint had been filed.

MINUTES FROM THE MAIN HEARING (Translation)

Plaintiff: Network for the Affirmation of the Non-governmental Sector — MANS

Defendant: National Security Agency

This hearing is public.

Litigants have no objections to the composition of the panel of judges.
The reporter presents the facts from the file.

The plaintiff’s representative confirms the complaint adding:

By no means could have the requested data indicate the potential and the capabilities of material
resources of the NSA since the Agency was not requested to provide information regarding how
many people could have been tapped and surveilled potentially which would indicate their
capabilities, but how many were actually surveilled in 2005. The material resources of the Agency
are defined in the Budget Law which is publicized in the Official Gazette of the Republic of
Montenegro and thus our request did not either relate to that aspect and in that sense we
believe that this section of the response to the complaint is irrelevant.

In its response the Agency states which institutions monitor the legality of its operation whereas
in our request we never questioned the legality of its operation neither did the complaint refer to
that aspect, and we have not either been assessing the democratic capacities of the National
Security Agency, as is stated in the rationale, or in any other manner question whether it is
lawful to perform surveillance and tapping of individuals but we asked solely for the information
on the number of people surveilled last year and thus we deem that this section of the response
to the complaint is also irrelevant.

The third segment of the response to the complaint is also irrelevant since there the Agency
refers to Article 18 of the Law which is again not within the scope of our interest here since we
do not contest the Agency’s resolution regarding the inspection into secret files kept by the
Agency, which is the area regulated by Article 18 of the Law on National Security, but we solely
request the number of surveilled and tapped persons last year.
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The last thing we find significant for the complaint is the section where the Agency states that
our request was dealt with according to their free assessment which is directly conflicting Article
9 of the Law as referring to Article 3 of the Law, and the Agency has again not submitted
evidence in response to the complaint regarding whether it has conducted the test of harm
whether the disclosure of the requested information might endanger national security. Thus, in
its response to the complaint the Agency clearly showed that it was not led by any law but states
that there is no law to regulate the issues relating to protection of secret data which implies that
according to own judgment, contrary to Law on Free Access to Information, it unlawfully refused
our request.

It submits to the court the resolution of the Commissioner for information of public interest of
Serbia dated 22.12.2005 where it is clearly explained why the information agency of Serbia has
to publish data on the number of persons tapped during the year 2005, since publishing of such
data is of public interest. Also the court was submitted the resolution of the Supreme Court of
Serbia relating to this matter.

Responding to the complaint, the defendant’s attorney confirms the written response, adding:

Deciding upon the request submitted by MANS, the Agency passed the disputed resolution
pursuant to Article 9, paragraph 1, item 1 of the Law on Free Access to Information, referring to
Article 16, items 1 and 2 of the Law on Free Access to Information enlisting the information with
restricted access where the information possessed by the intelligence and security agencies in
charge of national security is heading the list. Since Article 16 of the Law on NSA obliges the
Agency to keep records and collections of data gathered pursuing the activities of the Agency,
the register of data, records of the use of secret means and methods of data gathering and the
documents contained therein are a state (not an official or business) secret and are classified as
strictly confidential, considering that such data fall into the category of secretly gathered data,
that the application of means and methods for secret data gathering is established when the
required data may not be obtained otherwise and that the application of these measures needs
to be approved for each individual case. Even in the case of parliamentary oversight over the
operation of the Agency performed by the Parliament of Montenegro through its relevant bodies,
Article 44 of the Law on NSA envisages written obligation of keeping the state, official and
military secret acquired in the course of their oversight for members of the relevant body.

Clarifying the allegations stated by the plaintiff, he added:

Considering that these are the data still having operational value and as such may be abused I
deem it justified to classify as confidential the request for data since through interference of the
Agency in performing its tasks it directly or indirectly may lead to endangering national security
which is the main task of the National Security Agency.

Considering that the Budget Law was published in the Official Gazette the data on allocated
funds for the National Security Agency is publicly available, even broken down into separate
items.
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As for the test of harm, the Law on Free Access to Information does not recognise such a test,
but this term might have been encountered only at events discussing the application of this Law,
and it implies the duty of the body when acting pursuant to the Law in passing the resolution to
assess whether publishing the information is in public interest, whether that requested
information is subject to restrictions referred to in Article 9 of the given Law and whether it is the
information referred to in Article 10 of this Law.

Considering that the requested information is state secret we thus believe they are subject to
restrictions referred to in Article 9 of the Law, and not the type of information referred to in
Article 10 of the Law, and thus the Agency refused the request of the plaintiff believing that
publishing of the requested information would cause considerably greater harm than is the
interest of the public for publicising the information.

In that sense the defendant’s attorney submits the confirmation of the National Security Agency
ref.no. 250-02-6322/06 as of 6 October 2006.

The Court hereby passes the following
DECISION
The confirmation provided by the National Security Agency is inspected.

The plaintiff's representative: Never requested inspection of the records of data maintained by
the Agency, just the number of persons which may possibly not have any operational value, as is
stated by the defendant’s attorney and as such may not be abused to whatsoever purpose.
Above all we contest that publicising the number could interfere with the performance of any
duties of the Agency, as argued by the defendant’s attorney. Also, when it comes to the
requested data they are only to show the efficiency in spending of budgetary resources, and the
amount of funds allocated is available in the Budget Law, but not the manner in which the funds
are spent.

We contest the allegations that the term “test of harm” has not been regulated since Article 9
paragraph 2 refers expressly to this.

The plaintiff points out that they never requested the inspection of records, nor the data from
the register or any other operational data of the Agency, neither the number of persons
surveilled this year, but just a figure, the number of those surveilled and tapped last year which
by no means may endanger national security.

The defendant’s attorney points out that the register of data contains records, including secretly
gathered data containing the requested information.
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The plaintiff's representative points out that pursuant to the Law on Free Access to Information,
Article 13, paragraphs 2, 3 and 4 the Agency was obliged to enable access to requested
information after deletion of the data which are a state secret, meaning that even if this
information is contained within the register of their data they could have deleted everything else
and just leave the numbers in the list which would show the number of people which were
surveilled and tapped, and such list numbers could by no means be the state secret, neither has
the Agency proven that such list numbers are state secret.

The defendant’s attorney underscores that the plaintiff takes the liberty to contest the right of
the official authority to classify certain type of document as a state secret whereas in own
presentation draws assessments and conclusions regarding what might and what might not be
the state secret. Considering the highly specific nature of operation of the Agency, it is unable to
provide more detailed explanation of the procedures it conducts to be able to explain why certain
data has operational value in order not to jeopardise the ongoing actions.
The litigants have nothing to add.

FINAL PROPOSALS OF THE LITIGANTS
The plaintiff's representative propose the court to abolish the disputed act and order access to
requested information, and as for the request to impose the maximum fine to the defendant the
representative of the plaintiff declared they are renouncing this request.
The defendant’s attorney proposes the court to dismiss the complaint as ungrounded.
The hearing ended in 10:55 AM
The court shall pass the judgement within the statutory deadline.

The minutes have been dictated aloud.

The litigants have no objections and sign the minutes.
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The Administra!ti\{e Court does not pronounce judgements at the oral hearing sessions, but
passes then_1 within the _statutory deadline of 8 days. The judgement abolishes the resolution
of the National Security Agency and orders to pass a new, lawful resolution.

NVD - v A IN S - *"..abolishes
- L the resolution
UPRAVNI SUD REPUBLIKE CRNE GORE o LBL4H1~4 . f th i
U. broj 558/2006 g ARA0I008, or the National
N Security
Agency...”

U IME MARCDA

Upravnl sud Republike Crne Gore, U vijefu ‘sastavijenom od sudija Viadimira
Radulovida, kao predsjednika vijeda, Vojina Lazovica | Biserke Bukvic, kao clanova
vijeda, uz ufeste sluzbenika Suda Rajke Milovi¢, kao zapisnicara, rieSavajudi upravni
spor po tuzhi tuZioca Mrefe za afirmaciu nevadinog sektora - MANS iz Podgorice,
koju zastupa zakonskl zastupnik Vanja Calovic, protiy rjeSenja tuZenog Agenclje za
nacicnalnu berbjednost RCG - Podgorica, broj 250/02-1678/2 od 28.03.2006. goding,
zastupanoa po punomodniku Katarini Vijovic, nakon odrzane usmens javne rasprave,
uz prisustvu stranaka, dana 19.10.2006. gadine, donio je

PRESUDU

Panistava se rjedenje Agenciie za nacionalnu bezbjednost, broj 250/02-1678/2
od 28.03.2006. godine.

ObrazloZene

Osporenim rjefenjem odbijen je zahtjey tuFioca, kojim je traZio kopiju akia
kojl sadrz informacije o tome nad kolikim brojem osoba je tuZeni u 2005. godini,
sprovodio mjere pracenia i prisluskivanja.

Tufllac u tu¥bl | rijedl na usmenp -aspravi osporava zakonitost riesenja
tuFenog. Smatra da je osporeno rjigsenje nezakonito, jer se objavijivanjern Informacije
a broju osoba koje su pracene | prisluskivane ne moze dovesti u opasnost izvrienje
posiova Agenije, nitl ugroziti bezbijednost lica | Driave, kao ni otkriti potencijal
funkcionisanja Agencije, posto zahijevom nijjesu trazena imena lica koja su pracena |
prisluskivana, kao ni koliko je lica Agencija U moguénosti da prati | prisluskuje,
razlozi iz koiih je to ANB radila, miti podaci ¢ sluzbenicima kaji su vrdili te poslove.
Trafene informacdije predstaviiaju jedan od sumarnih pokazatelja rada Agencije |
indi<ator efikasnostl i obima njenog rada, pa javnost ima pravo da zna koliki je braj
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prisluskivartih | pracenih lica, Takodje, nesporan je Interes javnosti da zna na koji se
naéin trofl novac poreskih obveznika | da li obim aktivnost Agencije korespondira sa
ukupnim Iznosom utrodenih sredstava, TuZeri je bin duzan da omogudi pristup
trasenim informacijama Sak | kada bi u dokumentu U kojem se nalaze bili podac] kaji
mogu ugroziti nacionalnu bezbjednost, nakon brisanje dijela dokumenta kojem je
pristup ograniten, Dalje navadi da nema dokaza da je tufen| proveo test Stetnost] u
postupku donecsenja riesenja, 4. utvrdio da li ¢e objavlijivanjem trazene Informacije
po odredjeni zasticeni interes nastat éteta znadajno veda od Stete po javni interes
zhag necbjavijivanja te informacije. Konatno prediaze, da Sud ponistl osporeni -ake |
nalod tuanom da omogud] pristup traZenim informacijama.

Tugeni organ U odgovord na fzbu | ma usmenoj raspravi preko sv0g
punomacnika, Istide u bitnom da je osporeno rjefenje zakonito, jer je zasnovana na
odredbama  Elano 9. stav 1. tatka 1. Zakona o slobodnom pristupu informacijama u
vezl s tlanom 16. stav 1. | 2. Zakon o agenclji za nacionalnu bezbjednost. Evidencije
primjene metoda i sredstava tajnog prikupljarija podataka predstavijaju "drzavnu
tajnu” | zavedene su u dielovedniku najviseg nivoa fajnostl "strogo povierljivo”, ©
temu kao dokaz prilaze potvrdu br. 250-02-6322/06 od 16,10,2006. godine.Ukazuje
da i u sluéaju parlamentarne kantrole rada Agencije kaju vr3l Skupstina RCG, preko
nadiefnog radnog tijela, njegovl Zlanavi potpisuju pismeru izjavu o obavezi fuvania
driavne tajne do koje dodju prillkom kontrole. Trazeni podadi spadaju u grupu tajno
prikupljenith podataka | j0& uvijek imaju operativnu vrjednost, pa se s toga mogu
zloupotrijebiti, Smatra da se kapacitet Agencije, da se na kvalitetan | profasionalan
natin suprotstavi potencijalnim bezbjednasnim rizicima, izazovima | prijetnjama moze
tretirati kao podatak €ijim bi objelodanjivanjerm nastata znatajna veda slet od javnog
interasa za objavljivanje te infarmacije. Predlozio je da Sud adbije tuZou.

Nakon razmatranja tufbe, odgovora na istu, pobijanog rjegenja i ostalih spisa
predmeta, te odrZane USMene javne rasprave, Sud je nasao da je tuzba osnovana.

Odredbama ¢lana 3. Zakona o slobodnom pristupu informacijama, ("SI, list
RCG" br. 68/05), propisano je da je objavijlvarie informacija U posjedu organa viasti
u javnom interesu, a u anu 8. istog zakona da je organ viasti duzan da omoguci
potdnosivcy  zahtjeva pristup informaciii i njenom dijelu osim u slucaievima
predvidjenim zakonom.

Ospareno rjesemje se zasniva na odredb Elanz 9. stav 1. tatka 1. Zakona o
slobodnom pristupu informacijama, prema kojo] se pristup Informacijama ogranicava,
ako bi se objavijivanjem informacija bezbjedonasnc informativnih 1 obaviestajnih
agencije za nacionainu bezbjednost znatajno ugrozila naclonalna bezbjednost. U
cbrazloianiu rieSenja se ne navodi, niti u spisima predmeta ima dokaza za dajeu
smislu stava 2, navedene odredbe, utvrdiena Elmenica, da 1 bi po interese nacionalne
hezbiadnosti, obielodanilvaniem trazene informaciie nastala Steta znatajna veta od
javnog nteresa za objaviiivaniem te infarmaciie, u kojem slufaju se smatra da su fi
interesi znataino ugrozeni.

Odredbom tlana 203, stav 2. Zakona o OPStEN upravnom postupku propisano
je da obrazloZenje, zmedju ostalog, sadr?i utvrdjena £injenicno stanje, razloge zbog
kojih mije uvazen koji od zahijeva stranke, matercalne propise i razioge koji, s
obzirom na utvrdieno Einjeniéne stanje, upucuju na rjedenje kakvo je dato u
dispozitivu.
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|J asporenom rj
elemenata koje treba
materijainog prava -
slobednem  pristupu

osporenn rigsenie 1e nezakonito.

sierju tuzen| se samo pozvao na propis, bez navodjenja osltatm
da sadrsl obraziofenie, a kaji bl upudivali na pravilnu primjent
u konkretnom sludaju tlana 9. stav 1. tadka _1. Zakona o
informacijama. Zbog navedene povrede pravila postupka

Razlozi koje je tuzeni dao u pismanom odgavory na tuzbu | na raspravi, ne

mogu zamijenitl obraz

lozenje resenja, pa nijesu od znataja za drugaiju odluku Suda

U ovoj stvari, jer Sud u upravnom spord ocjenjujz zakonitost akta koji se tuzbom

Qspo-ava.
Sud je
za to nema uslova,

cljenio prediog tutloca da meritorno caludl uevoj stvari, ali je nasao da
jer raspolozivo ginjenicno stanje ne  pruza pouzdan osnov Za

doncienje takva odluke. _ o _ o
|} ponovnom postupku tuZeni organ ce, postupajudi_po datim primjedbama

Sudz, otkloniti potiniene nepravilnost! | shodno flanu 57. Zakona o upravnom spori,

("SI, list RCG" br. 60/03), _donijetl nove zakonito rjesenje. _
Sa iznijetih razloga, a na osnovu ¢lana 37. stav L. U vez

Zakena o upravnom &

noru, odlutenn je kao U dispozitivu ove presude.

LPRAVNI SUD REPUBLIKE CRNE GORE

Zapisnicar,
Rajka Milovic,s.r.

Podgarica, 19.10. 2006. godine
PREDSIEDNIK VIIECA,

Vladimlr Radulovies.r.

ey e ]
Taknos! prepisa potvrdule]
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tlana 33. stav 2.

* "In the contested
resolution, the
defendant only
referred to the
regulation, without
stating other
elements as any
rationale is
supposed to
contain, which
would indicate
proper application
of the substantive
law — in the given
case Article 9,
paragraph 1 of the
Law on Free Access
to Information. Due
to this violation of
the procedure the
disputed resolution
s unlawful.”

* "In the repeated
procedure the
defendant shall,
acting in
accordance with
the objections of
the Court, remove
the irregularities ...
and pass a new
resolution.”

The Administrative Court abolishes the resolution of the Agency as unlawful, since this institution
did not conduct any test of harm and orders passing a new, lawful resolution.

“The rationale of the resolution does not state, neither there are proofs in the files that it has
been established that the disclosure of the requested information would cause harm to
national security greater than the public interest for publishing the information, in which
case it would be considered that these interests are greatly threatened.”
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9.3. Meritory court decisions

The Administrative Court may pass a meritory decision that is to replace fully the resolution of
the body.

As yet, the Court has not passed any meritory decision, and thus despite the judgements
abolishing resolutions and ordering new, lawful resolutions to be made, the institutions use the
same grounds to restrict access to information again.

Considering that court procedure takes several months, it is obvious that this is a considerable
impediment to free access to information.

The Law on Administrative Dispute, Article 35

(1) If the Administrative Court abolishes the disputed document, and the nature of the matter
allows so, it may pass a meritory decision on the given matter, if:
- it established merits of the case during the oral hearing;
- the abolition of the disputed act and repeated procedure before the relevant body would
cause damage to the plaintiff that would be hard to compensate;
- according to public documents or other proofs in the file of the case, it is obvious that the
merits of the case are different than those established in the administrative procedure;
- an act was already abolished in that procedure, and the relevant body failed to act pursuant
to the judgement or;
- in the same dispute the act was already abolished, and the relevant body failed to pass the
new act within 30 days from its abolition or in some period otherwise stipulated by the court;
- the relevant second instance body failed to pass an act within the deadline pursuant to the
complaint, or the first instance body when the law does not envisage the right to complaint.

(2) In case referred to in paragraph 1, bullet points 4, 5 and 6 of this Article the Administrative
Court may itself establish facts and merits of the case and pursuant to that pass the judgement.

(3) The decision referred to paragraph 1 of this Article replaces fully the abolished act.

Example 18: Privatisation agreements

The Agency for Economic Restructuring and Foreign Investments classified the privatisation
agreements of the largest companies in Montenegro as a business secret whose publishing would
greatly endanger commercial and other economic, private and public interests.

Request submitted 18.01.2006 The Administrative Court abolishes the

Resolution passed 24.01.2006 resolution of the Agency as unlawful and

Complaint filed 23.02.2006. orders to pass the new resolution.

Judgement passed 13.04.2006 The Agency passes the new resolution and

Resolution upon judgement 05.07.2006 restricts access to information on the same

grounds.
The procedure is not over yet, and has already
lasted nine months.

New complaint filed 31.07.2006
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Republiks Cma Gom

AGENCIJA CRNE GORE ZA PRESTRUKTURIRANJE
PRIVREDE | STRANA ULAGANJA

Brof: 11

Podoorica, 24. |Januer 2006, gedine

Ma gsrigvu Slana 8. | 18 Zzkona o slobodnom prisfupy Infermacijama («50ist REGs br,
B8/05) Agendija Cme Gore za prestrakturiranje privreds | strana ulaggnis donosi

RIESENJE

Ne dozvoljava se pristup Informaciji— vgovarima o prodafi «2efezare « Nildi, «Kap-sa,
sTeinkom-a», wlugopetrol-aw i syt aneksa |7 bl se objelodanjivanjem ove infoimacije-
ugowvara snatsno ugrozii komerdijsini | drugl ekonomiskl, privainl | avm interesi

ObrazioZanjo

Mrea za afirmaciju neviadingg sekiors «MANS» iz Podgorice, podnijela je Agencli Crme
Goe za prestrukiunranie pnweda istrana ulegsnja dsns 18 jsnuara 2006 godine
zabitiav 23 dostavijanje Informacije kofim s trafi dostava kopifa ugovera o prodaj
efefezamnm Miktide, «KAP-as, sTalshom-as, eJugopatrol-as | svih anogkea:

Ddredbem &lana 1, stav 2. Zshona o slobodnom pristupu informeacjama pradvideano je do
'E-mun pristupa informaciama U pesjedu organa viast jma svako domace | strane pramo |
izicho lice

Goma pomenutom Zahtjeu s ne mode udovallitl i, te doevaljmea se pristup Informacji-
ugovorima  sa svim aneksima jer B se objglodanjrranjem istih  Znafamo. wgrosii
komercialnl | drugi ekonomskl, privatnl | Javni Intarasi, | e — |

anekel predetavijsiu poslovmu Einu, 8o ke sksplicltno | naznaleno u istim

Cbjelodanfivanim ove Informecie - boovora | ksa nastupita bl et
ugovorne sirans nego &0 je to javnl interes ra njihovim obislodanjivanjom.

Istitameo da smo gore pormenuts Lgovere, po zahljevy, destavill Komisiji Skupdtine ROG
za predenje i Kopfrolu postupks privalizocie

Mz ognovy Tliodenog odiufeno (o kao u disporitivy fesanin

Uputstvo o pravmom sredstva.  Ove rdefenle je konaSno | proliv njegs s mode
pokrenull upravnd spar Wwfboem ke Upravnog suda RCG u roku od 30 dana od dana
dostavifania risfania

Drostavijana
MreEl za afirmacijy neviadinog sekiom
- U spma predmeta
- afa
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UPRAVNI SUD REPUBLIKE CRNE GORE NVO-M A NN S -

U.br. 219/2006 . 26129 odgprott

ponconica, 19.06.2006 .

U IME NARODA

Upravni sud Republike Crne Gore u vijecu sastavljenom od sudija Gordane
Pot, kao predsjednika vije¢a, Dragana Buretica i Ljubinke Popovi¢ — Kustudi¢, kao
¢lanova vijeéa, uz ucéedce sluzbenika Suda Rajke Milovi¢, kao zapisnicara,
rjeSavajudi upravni spor po tuzbi tuzioca MreZe za afirmaciju nevladinog sektora -
MANS iz Podgorice, koga zastupa izvrsni direktor Vanja Calovié, protiv rieSenja
tuzene Agencije Crne Gore za prestrukturiranje privrede i strana ulaganja br. 1/1
od 24. 01. 2006. godine, u nejavnoj sjednici odrZzanoj dana 13.06.2006. godine,
donio je

PRESUDU

Tuzba se usvaja.
PoniStava se rijeSenje Agencije Crne Gore za prestrukturiranje privrede i
strana ulaganja br. i/1 od 24.01.2006.godine.

Obrazlozenje

Osporenim rieSenjem tuZiocu nije dozvljen pristup informacjii - ugovorima o
prodaji "Zeljezare" - NikSi¢, "KAP"-a, "Telekom-a" i "Jugopetrol-a", kao i svim
aneksima ugovora.

TuZilac tuZbom pobija rjeSenje, zbog: povrede postupka, pogresno i
nepotpuno utvrdjenog cinjeni¢nog stanja i pogredne primjene materijalnog prava.
U tuzbi navodi da je tuZeni organ pogre$no konstatovao da je osporeno riesenje
konaéno, jer je Upravni odbor Agencije za svoj rad odgovoran Vladi, Sto znaci da
ona vrdi nadzor nad radom Agencije, pa bi prema tome trebalo da postoji pravo
7albe na rjedenje Agencije, Vladi Republike Crne Gore. Dalje istice da ugovori o
privatizaciji drzavnih preduzeca ne smiju biti poslovna tajna, jer je u pitanju
prodaja imovine gradjana Crne Gore. Prihvatljivo je da pojedinim djelovima
ugovora bude ograni¢en pristup, ali djelovi ugovora kojima se definiSe cijena,
obaveze novih vlasnika i podaci o planiranim ulaganjima, moraju biti dostupne
javnosti. Predlaze da se oporeno rieSenje ponisti.

TuZeni organ u odgovoru na tuZbu istice da ne stoji konstatacija tuZioca da
je u odnosu na Agenciju, Vlada RCG drugostepeni organ po pravu nadzora, bududi
da je Agencija osnovana kao specijalizovana organizacija Republike Crne Gore, sa
svoistvom pravnoa lica, te ista niie organ Vlade, niti ova vrSi nadzor nad
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Agencijom. Sto se ti¢e navoda tuzbe da predmetni ugovori ne mogu biti poslovna
tajna, tuZeni organ navodi da je to stvar autonomne volje ugovornih strana, koje
su se u ovom slucaju tako dogovorile. PredlaZe da se tuzba odbije.

Sud je razmotrio tuzbu, odgovor na istu, pobijano rjeSenje i ostale spise
predmeta, pa je naSao da je rjeSenje tuzenog organa konacno u upravnom
postupku i da je tuzba osnovana.

Naime, prema odredbama clana 20. Zakona o slobodnom pristupu
informacijama, protiv prvostepenog rjeSenja kojim je odluteno o zahtjevu za
pristup informacijama, moZe se pokrenut upravni spor, ukoliko nema organa koji
vréi nadzor nad donosiocem riesenja.

U konkretnom slucaju, Zakonom o Agenciji Crne Gore za prestrukturiranje
privrede i strana ulaganja, nije propisano da bilo koji organ vrsi nadzor nad radom
tuZenog, pa je prema tome rieSenje tuzenog konacno u upravnom postupku.

Uvidom u osporeno rjeSenje utvrdieno je da ono ne sadrZi razloge na

kojima se zasniva odluka tuzenog, odnosno obrazloZenje zbog ¢ega predmetni

ugovori o prodaji preduzecéa predstavljaju poslovnu tajnu. Takodje nije objadnjen

ni_pojam "poslovne tajne" u konkretnom slucaju. Okolnost 5to su se ugovorne

stranke sporazumijele da njihovi ugovori budu "zasti¢eni od javnog objavljivanja",

samo po sebi nije dovoljan razlog za odbijanje zahtjeva tuzioca za pristup

informacijama, bududi da stranke ne mogu sklapati ugovore Cije bi odredbe bile

1z navedenih razloga Sud je tuzbu prihvatio i osporeno rjeSenje ponistio.

U ponovnom postupku tuZeni organ Ce otkloniti nedostatke na koje je
ukazano ovom presudom i doriijeti novo zakonito rjesenje u smislu Clana 57.
Zakona o upravnom sporu.

Sa izlozenog, a na osnovu Clana 37. stav 1. Zakona o upravnom sporu,
odluceno je kao u dispozitivu.

UPRAVNI SUD REPUBLIKE CRNE GORE
Podgorica, dana 13.06.2006.godine

PREDSJEDNIK VIJECA
Gordana Pot,s.r.

ZAPISNICAR
Rajka Milovi¢,s.r.

* "By the inspection
of the disputed
resolution it has
been established
that it does not state
the reasons on
which the
defendant’s decision
/s based, i.e. the
rationale why the
given contracts and
their annexes
constitute a business
secret. They neither
explained the notion
of "business secret”
In the specific case.
The circumstance
that the contracting
parties agreed for
their contracts to be
"protected against
public disclosure” in
ftself is not a valid
reason for refusing
the plaintiff’s request
for access to
information, since
the parties may not
enter into
agreements whose
provisions would be
contrary to positive
regulations.”

The Court abolishes the resolution of the Agency with the explanation that the resolution does
not contain “rationale why the given contracts constitute a business secret” and adds
that “the circumstance that the contracting parties agreed for their contracts to be
“protected against public disclosure” in itself is not a valid reason for refusing the
plaintiff's request for access to information, since the parties may not enter into

| agreements whose provisions would be contrary to positive regulations”.
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Pursuant to this judgement, the Agency passes a new resolution restricting access to

requested information on the same grounds.

Republika Cma Gora
AGENCIJA CRMNE GORE ZA
PRESTRUKTURIRANJEPRIVREDE
| STRANA ULAGANJA

UP br. 1/5
Podgorica, 22. jun 2006. godine

Ma osnovu tlana € 1 18 Zakona o slobadnom pristupu informacijama
("Sl. list RCG", br. 68/05) Agencija Crne Gore za prestrukiuriranje
orivrede | strana ulaganja donosi

RJESENUJE

Ne dozvoljava se pristup informaciji-ugoverima o prodaji "Zgljezgre"
Niksi¢, "KAP-a", "Telekoma”, “Jugepetrola” i svih aneksa jer bi se
objelodanjivanjiem ove informacije-ugovara znacajno  ugrozili

komercijalni | drugi ekenomski, privatni i javni interesi.

ObrazloZenje

Mreza za afirmaciju neviadinog sektora "MANS" iz Podgorice,
padnijela je Agenciji Cme Gore za prestrukturiranje privrede | strana
ulaganja dana 1B8. juna 2008. godine =zahtjev Za ::iostavljam?
informacije kojom se trazi dostava kopija Ugovora o prodajl 'Zeliezare
Nik&i&, "KAP-a", "Telekoma", "Jugopetrola” i svih aneksa.

Odredbom Zlana 1 stav 2 Zakona o slobodnom pristl_!pu informacijamg
predvidienc je da prave pristupa informacijama u posjedu organa viasti
ima svako domace i strano pravno i fizicko lice.

Gore pomenutom zahtjevu se ne moZe udovoljiti 4. ne dozvoljava se
pristup  informaciji-ugovorima  sa  svim aneksima jer bi se
objelodanjivanjem istih znacajno ugrezili komercijaini | drugi

ekonomski, privatni i javni interesl,_jer ove infqu:nacli_e — ugovori |
aneksi predstavijaju poslovnu tajnu, Sto je ekspliciino 1 naznaéeno u
istim.
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information is
not allowed —
to sale
contracts for
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Niksic, KAP,
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contracts
would
considerably
endanger
commercial
and other
economic,
private and
public
Interests.

*"..since this
information -
the contracts
and their
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2.

Pojam "peslovne tajne” u konkretnom slutaju predstavijaju podaci i
dinjenice sadrZane u gore pomenutim ugovorima | aneksima koje se
odnose na finansijske, monelarne, komercijalne i druge poslove {ije
objelodanjivanje, odnosno saopitavanje tredim licima bez saglasrosti
inopartnera bi moglo prouzrokovati Stetne posliedice po domacu
ugovornu siranu — Viadu RCG i republi¢ke fondove, jer bi ino partner u
tom sluéaju mogeo raskinuti ugovore i traZili enormno obestecenje u
vidu naknade stete i izgubljene dobiti.

Kao &to je poznato ino ulagadi — partneri u gore navedenim ugoverima
sU renomirane strane kompanije koje imaju iste ili slicne ugovorne
aranZmane U mnogim zemljama pa bi saopStavanje sadriine gore
pamenutih ugovora (finansijskih, marketinskih, komercijalnih | drugih
podataka) treéim licima moglo ugroziti njinove postojece aranZmane U
lim zemljama u smislu insistiranja njinovih ugovornih partnera na
reviziji postojedih aranzmana, u smislu njihoveg poboljsanja (analogno
ugovarnom aranZzmanu sa KAP-om) $to bi mogla prauzrokovati velike
materijalne izdatke za ino parinera.

Dakle, iz tih razloga ino partneri su | insistirali na “poslovnoj tajni” a
domaéi partneri (Viada RCG | republi¢ki fondovi) uz njihovu
argumentaciju | prihvatili istu kao ugovorenu obavezu, sto znaci da
domadi partner sa svoje strane nema "Sta da krije” vec striktno
postuje ugovarne aobaveze i &titi interese ino partnera, a time | svoje
interese.

Kao &io je poznato u pravu ugovor je “zakon medju ugovornim
stranama”, ukoliko nije u suprotnosti sa pozitivno pravnim propisima.

Gore pomenuti ugovori su zakijuSeni na legalan i legiiman nagin u
skladu sa procedurama i postupcima definisanim Zakonom o
privatizaciji priviede ("Sluzbeni list RCG", br. 23/96, 6/99 i 42/04)
Uredbom o prodaji akclja | imovine putem javnog tendera (“Sluzbeni
list RCG", br. 65/03) odlukama o planovima privatizacije za datu
godinu, odiukama nadleznih organa gore pomenutih kempanija o
prodaji akelja, uz punu struénu pomoé i monitering od strane savjetnika
- renomiranih svjetskih kompanija iz te branse.
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lsliéem_o da smo gore pomenute ugovore po zahtjevu, dostavili Komisiji
Skupstine RCG za pracenje i kontrolu postupka privatizacije, koja nije
imaia nikakve prigovore na javnest, transparentnost i zakonitost gore
pomenutih ugovora, aneksa i kompletnih aranfmana sz ino
partnerma. ;

Dakle,_ imajuéi gore navedeno u vidu jasno je iz kajih razloga se ne
d-::zvclj_ava pristup informaciji — ugoverima jer bi abjelodanjivanjem istih
nastupila znacajno veca Steta po ugovorne strane nego &to je ta javni
interes za njihovim objelodanjivanjem.

Na osnovu izloZenog odiugeno je kao u dispozitivu rjesenja.

Uputst_va 0 pravnom sredstvu: Ovo rjesenije je konaéno i protiv njega
se moze pokrenuti upravni spor tuZbom kod Upravnog suda RCG u
rou od 30 dana od dana dostavijanja riesenja.

DOSTAVLJENO:

- Mrezi za afirmaciju neviadinog
sekiora MANS

- U spise

-ala

MANS filed the complaint again with the Administrative Court with the request to abolish
the resolution of the Agency again and enable free access to requested information.

The procedure per this request for information commenced on 18" January 2006 and is still
pending.
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