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9. CASE LAW 
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9. CASE LAW 

 
9.1. Length of procedure upon complaint 
 
 

A complaint may be filed with the Administrative Court due to the misapplication of the Law on 

Free Access to Information, wrongfully or incompletely established facts, violations of the rules of 
procedure, i.e. the silence of the administration.  
 

Pursuant to the Law on Free Access to Information, the complaint should be dealt with urgently, 

while in practice it takes several months to reach a judgement. 
 

Since no law stipulates the deadline upon procedures designated as ones to be dealt with 
urgently, it leads to several month delays in procedure upon complaints for violations of the right 

to access to information. 
 

 
 

The Law on Free Access to Information, Article 24  

 

Any applicant presenting a request for access to the information or any other person interested 
therein shall be entitled to the court protection during any administrative dispute procedure. The 

procedure upon a suit instituted in relation to access to the information shall be urgent. 
 

The Law on Administrative Dispute, Article 1 
 

In an administrative dispute court shall decide on the legality of an administrative act and the 

legality of other individual acts when stipulated so by law. 
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Violation of the procedure

Misapplication of the law

Incomplete establishment of facts

On several grounds

 

In the given period we filed complaints 
following 24% of the requests for 

information, 65% of which relate to the 
violation of procedure, 25% to 

misapplication of the law, 4% to 
incompletely established facts, and 6% 

were filed on several grounds. 
 

 

So far judgements were passed upon 96 requests 

for information, in 27% of the cases resolutions 
of the institutions were dismissed, in 13% the 

court proceedings were suspended because in the 
meantime a new resolution was passed that 

allowed access to information, in 25% cases the 

complaint was dismissed, because the court 
deemed the Law was not violated, while in 35% 

of the cases the complaint was not allowed 
because it was possible to file an appeal with a 

second instance body. 
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The Administrative Court interprets the principle of urgency in such a manner that for each 

complaint a separate urgency has to be written, while the President of the Administrative Court 

has the discretionary right to decide which cases should have the priority. 
 

 
 

 
 

*„...all the 
cases heard 
before the 
Administrative 
Court are, 
more or less, 
urgent in 
nature...priority 
given to older 
cases...“ 
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* „The 
President of 
the Court and 
other judges 
agree that 
priority should 
be given to 
older cases 
and urgencies, 
provided that 
the president 
of the court in 
agreement 
with the 
presidents of 
panels will 
establish real 
reasons for 
urgent action, 
in order not to 
abuse urgency 
in certain 
cases, 
considering 
that on 
Tuesdays from 
9 to 12 they 
will be seeing 
parties and be 
informed about 
the reasons for 
urgency.” 
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Complaint filed in 
No of 

complaints 

Judgements by 

months 
Result 

February 2006 10 
Total of 10 judgements 

passed in 6th month   

Annulled resolutions: 6 

Complaint dismissed: 4 

March 2006 2 
Total of 2 judgements 

passed in 6th month 
Annulled resolutions: 2 

April 2006 34 

Total of 21 judgements 
1 in 6th month, 

14 in 7th month, 
6 in 10th month 

Annulled resolutions: 10 
Ordered to pass a resolution: 1 

Procedure suspended: 1 
Complaint not allowed: 9 

May 2006 29 

Total of 15 judgements 
8 in 6th month, 

1 in 7th month, 

1 in 9th month, 
5 in 10th month 

Annulled resolutions: 1 
Ordered to pass a resolution: 1 

Procedure suspended: 4 

Complaint not allowed: 8 
Complaint dismissed: 1 

June 2006 68 

Total of 11 judgements 
1 in 6th month, 

5 in 9th month, 
5 in 10th month 

Ordered to pass a resolution: 4 
Procedure suspended: 4 

Complaint not allowed: 1 
Complaint dismissed: 2 

July 2006 50 
Total of 19 judgements: 

13 in 9th month, 
6 in 10th month 

Complaint dismissed: 19 

August 2006 27 
Total of 16 judgements: 

12 in 9th month 

4 in 10th month 

Procedure suspended: 1 
Ordered to pass a resolution: 6 

Complaint dismissed: 9 

September 2006 18 
Total of 2 judgements 

in 9th month 
Complaint dismissed: 2 

Total 239 95 

Annulled resolutions: 19 
Ordered to pass resolution: 12 

Procedure suspended: 9 
Complaint not allowed: 18 

Complaint dismissed: 37 
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The chart on the left shows that 

court procedures on average take 
two to three months, which 

obviously constitutes a significant 
impediment to free access to 

information and is not in 
accordance with the Law on 

FAI which envisages that the 

procedure upon the complaint 
shall be urgent. 
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9.2. Judgements annulling the resolutions  

 
 

Example 17. State secret 
 

In the case law insofar the most significant cases in which the court annulled the resolutions 

refer to information not allowed access to being a state secret.  
 

The National Security Agency declared the number of employees and the number of 
employees per sectors a state secret. As per complaint filed by MANS, the Administrative 

Court held an oral hearing. 
 

 

 

 
MINUTES OF THE MAIN HEARING (Translation) 

 
 

Plaintiff: Network for the Affirmation of the Non-governmental Sector – MANS 

 
Defendant: National Security Agency 

 
 

This hearing is public. 
 

 
The reporter presents the facts from the file. 

 

The plaintiff’s representative reiterates the allegations from the complaint, adding that the 
defendant in the very response to the complaint did not state the reasons by which it 

substantiates the fact that the requested information is a state secret. She furthermore 
underscores – quote – that in international experiences such information is public, in cases even 

available on the Internet, giving the example of the UK intelligence service MI5, showing they 
published the total number of their employees, the number of permanent staff and of those 

occasionally hired, the percentage of men and women, the structure of the staff and their 
qualifications, as well as the expenditures and the structure of the expenditures per fields, 

including terrorism in Northern Ireland, espionage, terrorism, etc. Considering that the National 

Security Agency was requested only to give the number of permanent staff, and that other 
countries publish much more information on the operation of intelligence services, the publication 

of this piece of information in no way is to constitute a threat to national security of the state of 
Montenegro. 
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In response to the complaint, the attorney of the defendant reiterates the response to the 

complaint given in writing, adding that the requested copy of the document contains the data on 
the total number of employees per sectors. This information is contained in the document on 

systematisation, registered in the records of the defendant as a document with the highest level 

of secrecy as “strictly confidential”. The document, or the inspection thereof, is not allowed even 
to all the employees of the Agency, but just to a few of them whose work involves taking actions 

pursuant to the said document. Montenegro has not as yet adopted any law on protection of 
secrecy, and thus the defendant uses internal rules on keeping and using documents constituting 

official and state secret. These were the grounds for refusing the plaintiff’s request, believing 
that the disclosure of requested information would cause harm which exceeds the public interest 

in publishing the information. These were the same reasons why the test of harm was not 
conducted. The defendant’s attorney adds – quote – considering that the National Security 

Agency of Montenegro is a state body whose position and role in the system is highly specific we 

believe that jeopardising and bringing into danger the activities of the Agency, whose essence of 
existence is the very protection of national security, could endanger the national security of 

Montenegro. 
 
 

As for the allegations of the plaintiff – stating examples from international practice - it is pointed 
out that the experiences of the countries in the region are similar to ours and that in all countries 

in the region the document requested by the plaintiff is designated as a state secret. The 

experiences are similar in the countries of the region, and all of them, except Serbia and 
Montenegro, have laws regulating the protection of secret data. 
 

As for the allegations of the defendant’s attorney, the plaintiff’s representative claims that the 

allegations of the defendant’s attorney are contrary to the provisions of Article 8 of the Law on 
Free Access to Information, and as for internal rules of the defendant, referred to by the 

attorney, it may not be of greater legal power than the Law itself. The fact that no test of harm 
was conducted, as stated by the defendant’s attorney, constitutes violation of Article 9 of the 

same law, since test of harm is done ex officio and the burden of proof of the secrecy of data is 
upon the defendant. As for the allegations that the situation is identical in the region regarding 

the secrecy of requested data, these allegations are ungrounded since in Serbia the 
Constitutional Court has publicised, i.e. ordered publishing of the data of the security and 

information services of Serbia. 
 

Regarding the above allegations of the plaintiff’s representative, the defendant’s attorney points 

out – quote – that full legal documents of the National Security Agency are currently being 
developed and great efforts are invested into harmonising these regulations with the public 

system of the Republic of Montenegro and security standards worldwide. Until the enactment of 
the said regulations, the existing ones are followed. It is also true that the Constitutional Court of 

Serbia ordered publishing the security data, but the fact remains these data have not been 
published yet. Considering that this is a document designated as a state secret and which may 

not be taken out of the premises of the Agency, I submit to the court the confirmation issued by 
the director of the Agency that the given case refers to a document being the state secret and 

this certificate is filed with the Court. 
 



 87 

 

The court hereby adopts the following 
 

D E C I S I O N 
 

To inspect the certificate by reading it. 
 

The certificate issued by the National Security Agency no. 250-02-6245-1/06 as of 10.10.2006, 
issued by the defendant’s director, is being read. 

 

The plaintiff’s attorney objects the evidence and underscores it is a subjective assessment not 
grounded in any law and that it does not contain any proof that the test of harm was conducted. 

 
The defendant’s attorney points out that if the authenticity of the certificate is questioned or the 

allegations contained therein the defendant will enable the panel and the plaintiff to inspect the 
allegations within the premises of the Agency. 

 
The plaintiff’s representative says he does not contest the authenticity of the certificate but its 

allegations. 

 
Asked by the reporter – the President of the Court whether there is any law in place or some 

other regulation which gives authority that the document on job systematisation and 
organisation, i.e. certain parts thereof, like the number of employees, is given certain level of 

secrecy – namely the state secret, i.e. in the given case pursuant to what authority was the 
Agency given the right to designate the document on job systematisation and organisation a 

state secret. 
 

In response to the question the defendant’s attorney says that as yet in Montenegro there is no 

law regulating the issues of secret data protection. Drafting of such a law is currently in progress 
and according to the government agenda it is to be completed by the end of this year. Pursuant 

to that law, the Agency shall enact its internal documents. Until the enactment of such a law, it 
will act in accordance with internal regulations, in the given case pursuant to the aforementioned 

rules. 
 

Asked by the reporter pursuant to what regulations they request sanctions to be imposed, the 
defendant’s attorney points out such instructions have been given by relevant state authorities to 

ask for sanctions to be imposed during the court procedure. 

 
The litigants hereby state they have nothing to add. 
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FINAL PROPOSALS OF THE LITIGANTS 

 
The plaintiff’s attorney proposes the Court should abolish the disputed document and order the 

defendant to allow access to requested information as well as the Court to impose sanctions on 
the defendant pursuant to Article 27 of the Law on Free Access to Information. 

 
The defendant’s attorney proposes the Court to dismiss the complaint as ungrounded. 

 

The hearing is hereby concluded. 
 

The hearing ended at 10:50 AM 
 

The court shall pass the judgement within the statutory deadline. 
 

The minutes have been dictated aloud, the litigants have no objections and sign it. 
 

At their request, the litigants have been given a copy of the minutes from the hearing session. 

 
 

                                                                               C e r t i f i e d   b y 
 

Minute keeper:                         PRESIDENT OF THE PANEL – JUDGE: 
Marina Nedovic                                Gordana Pot 
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By its judgement the Administrative Court abolished the resolution of the Agency as 

unlawful on several grounds and ordered to pass a new, lawful resolution within the 
statutory deadline of 30 days. 
 

 

 
 

* “…abolishes the 
resolution of the 
National Security 
Agency…” 
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* “The abolished 
resolution was 
passed violating the 
administrative 
procedure, based 
on the incomplete 
establishment of 
facts.” 
 

* “The 
defendant…has not 
established the fact 
whether the 
requested data 
may be classified 
as information 
pursuant to Article 
9…i.e. whether…” 
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* “…its publication 
would considerably 
endanger national 
security and cause 
damage that 
exceeds 
considerably the 
public interest for 
publishing the 
information.” 
 

* “…does not 
contain established 
facts, legal 
regulations and 
reasons that, 
considering the 
facts of the case, 
refer to the 
resolution as given 
above.” 
 

* “In the repeated 
procedure the 
defendant shall, 
acting in 
accordance with 
the objections of 
the Court, remove 
the irregularities … 
and pass a new 
resolution.” 

 

 

 
 

The Administrative Court abolishes the resolution of the National Security Agency stating that 

this institution “has not established the decisive fact” whether publishing the requested 
data would jeopardise national security and cause harm greater than the public 

interest in publishing the information.  
 

The Court deems that the resolution “does not contain established facts, legal regulations 
and reasons that, considering the facts of the case, refer to the resolution as given 

above”, abolishes the resolution and orders the Agency to remove the irregularities and pass a 

new lawful resolution. 
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Similar is the case referring to the number of surveilled and tapped persons by the 

National Security Agency which declared these data a state secret.  
 

Upon the complaint filed by MANS, the Administrative Court organised an oral hearing four 
months after the complaint had been filed. 

 

 
MINUTES FROM THE MAIN HEARING (Translation) 

 
Plaintiff: Network for the Affirmation of the Non-governmental Sector – MANS 

 
Defendant: National Security Agency 

 
 

This hearing is public. 

 
 

Litigants have no objections to the composition of the panel of judges. 
 

The reporter presents the facts from the file. 
 

The plaintiff’s representative confirms the complaint adding: 
 

By no means could have the requested data indicate the potential and the capabilities of material 
resources of the NSA since the Agency was not requested to provide information regarding how 

many people could have been tapped and surveilled potentially which would indicate their 
capabilities, but how many were actually surveilled in 2005. The material resources of the Agency 

are defined in the Budget Law which is publicized in the Official Gazette of the Republic of 

Montenegro and thus our request did not either relate to that aspect and in that sense we 
believe that this section of the response to the complaint is irrelevant.  

 
In its response the Agency states which institutions monitor the legality of its operation whereas 

in our request we never questioned the legality of its operation neither did the complaint refer to 
that aspect, and we have not either been assessing the democratic capacities of the National 

Security Agency, as is stated in the rationale, or in any other manner question whether it is 
lawful to perform surveillance and tapping of individuals but we asked solely for the information 

on the number of people surveilled last year and thus we deem that this section of the response 

to the complaint is also irrelevant.  
 

The third segment of the response to the complaint is also irrelevant since there the Agency 
refers to Article 18 of the Law which is again not within the scope of our interest here since we 

do not contest the Agency’s resolution regarding the inspection into secret files kept by the 
Agency, which is the area regulated by Article 18 of the Law on National Security, but we solely 

request the number of surveilled and tapped persons last year.  
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The last thing we find significant for the complaint is the section where the Agency states that 
our request was dealt with according to their free assessment which is directly conflicting Article 

9 of the Law as referring to Article 3 of the Law, and the Agency has again not submitted 
evidence in response to the complaint regarding whether it has conducted the test of harm 

whether the disclosure of the requested information might endanger national security. Thus, in 
its response to the complaint the Agency clearly showed that it was not led by any law but states 

that there is no law to regulate the issues relating to protection of secret data which implies that 
according to own judgment, contrary to Law on Free Access to Information, it unlawfully refused 

our request. 

 
It submits to the court the resolution of the Commissioner for information of public interest of 

Serbia dated 22.12.2005 where it is clearly explained why the information agency of Serbia has 
to publish data on the number of persons tapped during the year 2005, since publishing of such 

data is of public interest. Also the court was submitted the resolution of the Supreme Court of 
Serbia relating to this matter. 

 
Responding to the complaint, the defendant’s attorney confirms the written response, adding: 
 

Deciding upon the request submitted by MANS, the Agency passed the disputed resolution 

pursuant to Article 9, paragraph 1, item 1 of the Law on Free Access to Information, referring to 
Article 16, items 1 and 2 of the Law on Free Access to Information enlisting the information with 

restricted access where the information possessed by the intelligence and security agencies in 
charge of national security is heading the list. Since Article 16 of the Law on NSA obliges the 

Agency to keep records and collections of data gathered pursuing the activities of the Agency, 

the register of data, records of the use of secret means and methods of data gathering and the 
documents contained therein are a state (not an official or business) secret and are classified as 

strictly confidential, considering that such data fall into the category of secretly gathered data, 
that the application of means and methods for secret data gathering is established when the 

required data may not be obtained otherwise and that the application of these measures needs 
to be approved for each individual case. Even in the case of parliamentary oversight over the 

operation of the Agency performed by the Parliament of Montenegro through its relevant bodies, 

Article 44 of the Law on NSA envisages written obligation of keeping the state, official and 
military secret acquired in the course of their oversight for members of the relevant body. 

 
Clarifying the allegations stated by the plaintiff, he added: 
 

Considering that these are the data still having operational value and as such may be abused I 

deem it justified to classify as confidential the request for data since through interference of the 
Agency in performing its tasks it directly or indirectly may lead to endangering national security 

which is the main task of the National Security Agency. 
 

Considering that the Budget Law was published in the Official Gazette  the data on allocated 
funds for the National Security Agency is publicly available, even broken down into separate 

items. 
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As for the test of harm, the Law on Free Access to Information does not recognise such a test, 

but this term might have been encountered only at events discussing the application of this Law, 
and it implies the duty of the body when acting pursuant to the Law in passing the resolution to 

assess whether publishing the information is in public interest, whether that requested 
information is subject to restrictions referred to in Article 9 of the given Law and whether it is the 

information referred to in Article 10 of this Law.  
 

Considering that the requested information is state secret we thus believe they are subject to 

restrictions referred to in Article 9 of the Law, and not the type of information referred to in 
Article 10 of the Law, and thus the Agency refused the request of the plaintiff believing that 

publishing of the requested information would cause considerably greater harm than is the 
interest of the public for publicising the information. 

 
In that sense the defendant’s attorney submits the confirmation of the National Security Agency 

ref.no. 250-02-6322/06 as of 6 October 2006. 
 

The Court hereby passes the following  

 
D E C I S I O N 

 
The confirmation provided by the National Security Agency is inspected. 

 
The plaintiff’s representative: Never requested inspection of the records of data maintained by 

the Agency, just the number of persons which may possibly not have any operational value, as is 
stated by the defendant’s attorney and as such may not be abused to whatsoever purpose. 

Above all we contest that publicising the number could interfere with the performance of any 

duties of the Agency, as argued by the defendant’s attorney. Also, when it comes to the 
requested data they are only to show the efficiency in spending of budgetary resources, and the 

amount of funds allocated is available in the Budget Law, but not the manner in which the funds 
are spent. 

 
We contest the allegations that the term “test of harm” has not been regulated since Article 9 

paragraph 2 refers expressly to this. 
 

The plaintiff points out that they never requested the inspection of records, nor the data from 

the register or any other operational data of the Agency, neither the number of persons 
surveilled this year, but just a figure, the number of those surveilled and tapped last year which 

by no means may endanger national security. 
 

The defendant’s attorney points out that the register of data contains records, including secretly 
gathered data containing the requested information. 
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The plaintiff’s representative points out that pursuant to the Law on Free Access to Information, 
Article 13, paragraphs 2, 3 and 4 the Agency was obliged to enable access to requested 

information after deletion of the data which are a state secret, meaning that even if this 
information is contained within the register of their data they could have deleted everything else 

and just leave the numbers in the list which would show the number of people which were 
surveilled and tapped, and such list numbers could by no means be  the state secret, neither has 

the Agency proven that such list numbers are state secret. 
 

The defendant’s attorney underscores that the plaintiff takes the liberty to contest the right of 

the official authority to classify certain type of document as a state secret whereas in own 
presentation draws assessments and conclusions regarding what might and what might not be 

the state secret. Considering the highly specific nature of operation of the Agency, it is unable to 
provide more detailed explanation of the procedures it conducts to be able to explain why certain 

data has operational value in order not to jeopardise the ongoing actions. 
 

The litigants have nothing to add. 
 

FINAL PROPOSALS OF THE LITIGANTS 

 
The plaintiff’s representative propose the court to abolish the disputed act and order access to 

requested information, and as for the request to impose the maximum fine to the defendant the 
representative of the plaintiff declared they are renouncing this request. 

 
The defendant’s attorney proposes the court to dismiss the complaint as ungrounded. 

 
The hearing ended in 10:55 AM 

 

The court shall pass the judgement within the statutory deadline. 
 

The minutes have been dictated aloud. 
 

The litigants have no objections and sign the minutes. 
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The Administrative Court does not pronounce judgements at the oral hearing sessions, but 

passes them within the statutory deadline of 8 days. The judgement abolishes the resolution 

of the National Security Agency and orders to pass a new, lawful resolution. 
 

 

 
 

* “…abolishes 
the resolution 
of the National 
Security 
Agency…” 
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* “…the 
rationale of the 
resolution does 
not state, 
neither there 
are proofs in 
the files ….that 
the fact has 
been 
established 
that the 
disclosure of 
the requested 
information 
would cause 
harm to 
national 
security 
greater than 
the public 
interest for 
publishing the 
information, in 
which case it 
would be 
considered 
that these 
interests are 
greatly 
threatened.” 
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* “In the contested 
resolution, the 
defendant only 
referred to the 
regulation, without 
stating other 
elements as any 
rationale is 
supposed to 
contain, which 
would indicate 
proper application 
of the substantive 
law – in the given 
case Article 9, 
paragraph 1 of the 
Law on Free Access 
to Information. Due 
to this violation of 
the procedure the 
disputed resolution 
is unlawful.” 
 

* “In the repeated 
procedure the 
defendant shall, 
acting in 
accordance with 
the objections of 
the Court, remove 
the irregularities … 
and pass a new 
resolution.” 
 

 

 
 

The Administrative Court abolishes the resolution of the Agency as unlawful, since this institution 
did not conduct any test of harm and orders passing a new, lawful resolution. 
 

“The rationale of the resolution does not state, neither there are proofs in the files that it has 

been established that the disclosure of the requested information would cause harm to 
national security greater than the public interest for publishing the information, in which 

case it would be considered that these interests are greatly threatened.” 
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9.3. Meritory court decisions  
 
 

The Administrative Court may pass a meritory decision that is to replace fully the resolution of 

the body.  
 

As yet, the Court has not passed any meritory decision, and thus despite the judgements 

abolishing resolutions and ordering new, lawful resolutions to be made, the institutions use the 

same grounds to restrict access to information again.  
 

Considering that court procedure takes several months, it is obvious that this is a considerable 

impediment to free access to information. 
 

 
 

The Law on Administrative Dispute, Article 35 
 

(1) If the Administrative Court abolishes the disputed document, and the nature of the matter 
allows so, it may pass a meritory decision on the given matter, if: 

- it established merits of the case during the oral hearing; 

- the abolition of the disputed act and repeated procedure before the relevant body would 

cause damage to the plaintiff that would be hard to compensate; 

- according to public documents or other proofs in the file of the case, it is obvious that the 
merits of the case are different than those established in the administrative procedure; 

- an act was already abolished in that procedure, and the relevant body failed to act pursuant 

to the judgement or; 

- in the same dispute the act was already abolished, and the relevant body failed to pass the 

new act within 30 days from its abolition or in some period otherwise stipulated by the court; 

- the relevant second instance body failed to pass an act within the deadline pursuant to the 
complaint, or the first instance body when the law does not envisage the right to complaint.  

            

(2) In case referred to in paragraph 1, bullet points 4, 5 and 6 of this Article the Administrative 

Court may itself establish facts and merits of the case and pursuant to that pass the judgement. 
 

(3) The decision referred to paragraph 1 of this Article replaces fully the abolished act. 
 

 
 

Example 18: Privatisation agreements 

The Agency for Economic Restructuring and Foreign Investments classified the privatisation 
agreements of the largest companies in Montenegro as a business secret whose publishing would 

greatly endanger commercial and other economic, private and public interests.  
 

 

Request submitted 
 

18.01.2006 

Resolution passed 24.01.2006 

Complaint filed 23.02.2006. 

Judgement passed 13.04.2006 

Resolution upon judgement 05.07.2006 

New complaint filed 31.07.2006 

The Administrative Court abolishes the 
resolution of the Agency as unlawful and 

orders to pass the new resolution. 

The Agency passes the new resolution and 
restricts access to information on the same 

grounds. 
The procedure is not over yet, and has already 

lasted nine months.  
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* Access to 
information is not 
allowed – to sale 
contracts for 
“Iron Plant” 
Niksic, KAP, 
Telekom, 
Jugopetrol and 
all the annexes 
thereof since 
publishing of this 
information, i.e. 
the contracts 
would 
considerably 
endanger 
commercial and 
other economic, 
private and 
public interests. 
 

* “…since this 
information - the 
contracts and 
their annexes are 
a business secret 
expressly stated 
as such…” 
 

* “The disclosure 
of such 
information – 
contracts and 
annexes, would 
cause 
considerably 
greater damage 
to the parties 
than is the public 
interest for their 
disclosure.” 

 

. 
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* “…the 
resolution of 
the Agency for 
Economic 
Restructuring 
and Foreign 
Investments is 
hereby 
abolished…” 
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* “By the inspection 
of the disputed 
resolution it has 
been established 
that it does not state 
the reasons on 
which the 
defendant’s decision 
is based, i.e. the 
rationale why the 
given contracts and 
their annexes 
constitute a business 
secret. They neither 
explained the notion 
of “business secret” 
in the specific case. 
The circumstance 
that the contracting 
parties agreed for 
their contracts to be 
“protected against 
public disclosure” in 
itself is not a valid 
reason for refusing 
the plaintiff’s request 
for access to 
information, since 
the parties may not 
enter into 
agreements whose 
provisions would be 
contrary to positive 
regulations.”  
 

 

 

The Court abolishes the resolution of the Agency with the explanation that the resolution does 
not contain “rationale why the given contracts constitute a business secret” and adds 

that “the circumstance that the contracting parties agreed for their contracts to be 
“protected against public disclosure” in itself is not a valid reason for refusing the 

plaintiff’s request for access to information, since the parties may not enter into 
agreements whose provisions would be contrary to positive regulations”. 
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Pursuant to this judgement, the Agency passes a new resolution restricting access to 

requested information on the same grounds. 
 

 
 

* Access to 
information is 
not allowed – 
to sale 
contracts for 
“Iron Plant” 
Niksic, KAP, 
Telekom, 
Jugopetrol and 
all the annexes 
thereof since 
publishing of 
this 
information, 
i.e. the 
contracts 
would 
considerably 
endanger 
commercial 
and other 
economic, 
private and 
public 
interests. 
 
* “…since this 
information - 
the contracts 
and their 
annexes are a 
business secret 
expressly 
stated as 
such…” 
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* “The notion of 
the “business 
secret” in the 
given case 
refers to the 
data and facts 
contained in the 
abovementioned 
contracts and 
their annexes 
relating to 
financial, 
monetary, 
commercial and 
other activities 
whose 
publishing or 
disclosure to 
third parties 
without the 
agreement of 
our foreign 
partners could 
cause harmful 
effects for the 
domestic 
contractual 
party – the 
Government of 
the Republic of 
Montenegro and 
the Republic 
funds since in 
that case the 
foreign partners 
could terminate 
the agreements 
and ask for 
exorbitant 
compensations 
for damages 
and lost profit.”
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MANS filed the complaint again with the Administrative Court with the request to abolish 
the resolution of the Agency again and enable free access to requested information.  
 

The procedure per this request for information commenced on 18th January 2006 and is still 

pending.  
 

 
 

 

 


