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INTRODUCTION

According to the Law on Free Access to Information, the authorities may
declare secret information that represent a tax secret.

This provision was proposed and adopted by the MPs of the ruling party, who
amended the Law on Free Access to Information in mid-2017 while the entire
opposition boycotted the work of the Parliament of Montenegro.

The aim of this publication is to indicate how this amendment to the Law has
affected the practice and what information is now available to the public.

First part of the publication provides a brief overview of the legal framework
governing tax secret. Second part contains case studies related to access to
iInformation on calculation of tax liabilities, tax payment, tax arrears and
reprogramming of tax debts of companies. Third part focuses on taxes of public
officials and related persons, while the fourth one deals with inspection audit.

The case studies given in this publication are based on the administrative and
judicial proceedings of MANS.

ABSTRACT

Following the amendments to the law, the practice of institutions changed,
thus, many data of data of public interest were declared tax secrets.

It was only after years-long legal proceedings that the courts finally passed
first court judgments, which to some extent removed the obstacles imposed by
the amendments to the law.

According to those judgments, data on tax arrears, as well as reprogramming of
tax debts of companies, should be available to the public. The courts have taken
an encouraging, though not decisive position that data on paid taxes should be
made public. At the same time, the courts assessed that the data on calculated
taxes that companies are obliged to pay represent a tax secret.

Income tax returns submitted by public officials cannot be secret, and these
data are public even for the related persons who live in the same household
with public officials.

Following the amendments to the law, the practice changed, thus the data on
taxpayer audit were hidden from the public.



1. LEGAL FRAMEWORK

The Law on Free Access to Information stipulates that public authorities may
deny access to information that is a tax secret. [1] However, the Law does not
stipulate the duration of this limitation, i.e. how long the data can remain
hidden from the public.

The Law on Tax Administration stipulates that a tax secret shall mean any information
or datum about the taxpayer at the disposal of the tax authority, except for
information and data:

1) for which the taxpayer states in writing that they are not considered as tax
secret;

2) that cannot be related to a particular taxpayer, and cannot be identified in
any other manner;

3) pertaining to the existence of tax debt if the mortgage, or fiduciary right used
as security is registered in the public books;

4) on registration of the taxpayer, TIN, name (firm) and principal place of
business:

5) value of immovable property;

6) published by the Tax Administration on quarterly basis in the list of tax
debtors. [2]

On the other hand, the Law on Prevention of lllegal Business states that all
iInformation or data on a taxpayer available to the tax authority shall be available to
the public in accordance with the law governing free access to information. [ 3]

In case the authority refuses access to information referring to tax secret, the
applicant has the right to file a complaint to the Agency for Free Access to
Information (the Agency). A claim may be filed against the Agency's decision with the
Administrative Court, followed by a request for extraordinary review with the
Supreme Court. Since the right to access information is guaranteed by the
Constitution of Montenegro, a constitutional appeal may be filed after the decision of
the Supreme Court.

(1] Article 14 paragraph 1 item 6 of the Law on Free Access to Information - The public authority may restrict access to information or a part thereof if
an information is a business or a tax secret in accordance with the law

2] Article 16 of the Law on Tax Administration

(3] Article 3 of the Law on Prevention of lllegal Business




2. COMPANIES

2.1. Calculation of tax liabilities

Data on the calculation of tax liabilities of the state-owned companies, as well
as information on income taxes are not available to the public.

The Tax Administration declared secret
the analytical cards of several state-
owned companies, where the reported
liabilities and payments were recorded.

The Administrative Court
confirmed that this
constitutes a tax secret:

briefly
iInformation

,In addition, based on the fact
that the information under item
6 Is a tax secret, the Court finds
that the first and second
instance authorities correctly
concluded that there were no
conditions to allow access to the
requested information, in
accordance with Article 13 of
the Law on Free Access to
Information.” [4]

The Supreme Court acted the same,
confirming the first-instance verdict. [5]

informaciji ili njenom dijelu koji posjeduje, osim u slucajevima predvidjenim
naznacenim zakonom (¢l.13 zakona) a shodno Cl.14. st.1 tac.6 Zakona moze se
ograniéiti pristup informaciji ili dijelu informacije od strane organa viasti, ako je
informacija poslovna ili poreska tajna u skladu sa zakonom.

Ocjenjujuci zakonitost osporenog rieSenja po ocjeni ovoga suda, praviino je
Upravni sud nasao da je isto zakonito i da je na pravilno i potpuno utvrdjeno
cinjenicno stanje, pravilno primijenjeno materijalno pravo, | za takav zakljucak daje
dovoline i jasne razloge, koji navodima podnijetog zahtjeva nijesu dovedeni u
sumnju. Kod svega naprijed navedenog, a kako u konkretnom slucaju nije ispunjen ni
jedan od uslova propisanih zakonom za pristup trazenim informacijama, to je pravilno
Upravni sud odbio tuZzbu kao neosnovanu nalazeci da je prvostepeni organ pravilno
odbio zahtjev, a tuZeni organ pravilno odbio Zzalbu tuzilje kao neosnovanu.

Stoga su neprihvatljivi navodi zahtjeva kojim se ukazuje na krsenje odredbe
cl.6 Evropske konvencije za zastitu ljudskih prava i osnovnih sloboda, kojim se
ukazuje na pravo na obrazloZzenu presudu, sa razioga, a kako je to naprijed
navedeno, sto je Upravni sud odgovorio na sve bitne navode podnesene tuzbe,
narocito u odnosu na odiuéne &injenice, od kojih je zavisila pravilna primjena
materijalnog prava.

Sud je cijenio i druge navode iz podnijetog zahtjeva, ali je nasao da su isti bez
uticaja na drugacije presudjenje.

Sa iznijetih razloga i navedenih zakonskih odredbi, a s pozivom na ¢l.41 st.1
Zakona o upravnom sporu odluceno je kao u izreci.

VRHOWVNI SUD CRNE GORE
Podgorica, 31.05.2018.godine
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Excerpt from the judgment of the Supreme Court
Uvp. No. 501/18 of 31.05.2018

In the same way, the Agency and the courts denied access to reports on calculated
and paid taxes and contributions on employees' salaries. [6]

[4] UN0.1601/17 of 26.02.2018
[5] Uvp.N0.501/18 of 31.05.2018

[6] TSo-called IOPPD forms, No. UPII 07-30-1389-2/18 of 17.05.2018 , U.N0.3309/18 of 24.01.2019, Uvp.No0.167/20 of 23.04.2020



2. COMPANIES

2.2. Tax payment

Data on taxes paid by private companies are not available to the public. After
the amendments to the Law, the practice of the Agency and the courts changed,
thus, this information was declared tax secret. The Administrative Court has
taken an encouraging, though not decisive position that it should be
reconsidered that it is indeed classified information.

In a number of cases, the Tax Administration declared information on all types of
taxes paid by private companies tax secret. They referred to the Law on Tax
Administration and claimed that the harm test showed that disclosing this
information "would be a violation of positive regulations, which would lead to
distrust of taxpayers towards state administration bodies, i.e. the Tax
Administration." [7]

Prior to the amendments to the Law on Free Access to Information, the Council of the
Agency annulled such decisions, stating that

"There is a public interest in disclosing the information in order to strengthen
trust in the tax system of Montenegro", and “there is also prevailing public
interest in disclosing the requested information ... because it is documentation
that testifies to the legality of operations of the first instance body, while at
the same time, tax payment to the state is a legal obligation of all natural and
legal persons.” [8]

In some cases, the Agency even found that non-disclosing of tax data paid by a
private company would lead to distrust towards the Tax Administration. [9]
Following such decisions of the Agency, the Tax Administration began disclosing
information on tax payments.

After the amendments to the Law that introduced tax secret, the Agency changed
its practice and in identical cases began to adopt completely opposite
decisions. [10] Even in those cases that started before the amendment of the Law, the
Agency stated that it was lawful to deny access to information under the new
provision. Such decisions of the Agency were confirmed by both the Administrative
and Supreme Court. [11]

Mid-2020, the Administrative Court took a turn in the current practice when it
stated:

"For now, the court cannot accept as a well-founded conclusion of the
administrative bodies that this is a tax secret, which, given its importance, is
an obstacle to the exercise of the prosecutor's right to free access to the
requested information. This is bearing in mind the fact that the Tax
Administration, in addition to the list of tax debtors, also publishes the White
List - a list of the most regular taxpayers... ”

The court explains that the criteria for taxpayers to be on that list are the regular tax
calculation and filing of tax returns, regular settling tax liabilities, as well as that no
significant irregularities were found in the inspection procedures, which would
indicate any kind of irregular business.

7] Decision of the Tax Administration Number: 03/11256/2-15 Podgorica, February 19, 2015

8] Decision of the Agency for Personal Data Protection and Free Access to Information No. UPIl 1003/15-1 of 19 May 2015
(9] No. UP 11 1000/15-1 of 18 June 2015

[10] For example, the amounts of all types of taxes paid by the company "Adriatic Marinas" paid from 2005 to 2014 (76753)
[11] Uvp. no. 1314/19 of 19 September 2019, judges Dr. Vesna Vugkovié, Vesna Joci¢ and Stanka Vucinié




2. COMPANIES

The Court finds that it cannot
determine whether the Tax
Administration and the Agency have
taken these conditions into account
and therefore upholds the claim:

"Bearing in mind that from the
reasons given by the first
instance and the defendant body
it cannot be concluded that they
had this circumstance in mind,
this contested decision does not
contain reasons to confirm the
correctness of resolving this
administrative matter, which is a
violation of the rules of
procedure..."

prava na tuZioca na slobodan pristup trazenim informaciama. Ovo imajudi v vidu
éinjenicy da Poreska uprava pored liste poreskih duznika, objavijuje 1 Bijelu listu -
spisak najurednijih poreskih obveznika, sto je sud utvrdio uvidom u web sajt
prvostepenog organa na adresi hitpa/www poreskauprava.gov.me fvijesti! 127914/
SADPsTENJE-OBJAVLJENA-BLIELA-LIS TA-SPISAK-NAJUREDNIIH-PORESKIH-
QBVEZNIKA, html

Frema informacijama sa oznacene web adrese, kritenjumi da se nade odreden
obveznik na loj listi su urednost cbraCunavanja poreza i podnoSenja poreskih prijava,
redovnost izmirivanja poreskih obaveza, kao | da u postupcima inspekcljskog nadzora
nijesu utvrdivane znacajnije nepravilnosti, koje bi ukazivale na bilo kakav vid
neregularnog poslovanja. Kako se iz razloga koji su dal prvostepeni | tuzeni organ ne
moZe zakljuditi da su ovu okolnost imali u vidu, to osporeno riegenje nema razloge
xojim bi se potvrdilo pravilnost rigSavanja ove upravne stvari, Sto predstavlja povredu
pravila postupka iz clana 22 stav 7 Zakona o upravnom postupku {"Slhst CG"
br.56/14, 2015, 40/16, 37/17), pri cemu je sud imao u vidu stanovigte Vrhovnog suda
Cme Gore iz presude Uvp.br.730/19 od 04.07.2019. godine.

Zbog pomenutin povreda pravila koja su mogla biti od ulicaja na pravilno
riesavanje ove upravne stvari, osporeno rjesenje je trebalo ponistii. _

U ponovnom postupku tuzeni organ e otkoloniti nedostatke na koje je ukazano
ovom presudom, | nakon toga, shodno obavezi iz Elana 56 Zakona o upravnom sporu
("Sl.list CG", br. 54/16), donijeti novo, zakonito rjesenje.

Odluka o troskovima spora, zasnovana je na odredbi dlana 152 Zakona o
parnicnom postupku, u vezi Clana 39 stav 2 fakona o upravnom sporu (,Shlist CG°
br.54/16), a isti se odnose na sastav tuzbe uz uvecane za 21% na ime PDV-a,
podneska od 12.05.2020.godine 1 prisustva punomocnika usmenao|] raspravi, U iznosu
od po 200,00€ po AT.

Iz iznijetih razloga, a na osnovu clana 35 stav 1 Zakona o upravnom sporu,

odludeno e kao u dispozitive presude

UPRAVNI SUD CENE GORE
Fodgonca, 05.06.2020. godine

Zapisnicarka, . TPREDSJEDNIKVIJECA
Danijela Dedié, s.r L CMuzater HadZE s e
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Excerpt from the judgment of the Administrative Court
U. no. 7606/18 of 05.05.2020
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2. COMPANIES

2.3. Tax arrears

Following the amendments to the law, the data on tax arrears were declared
tax secret, which was confirmed by the practice of the Agency and the courts.
However, the Supreme Court subsequently ruled that this information should
be made available to the public. The Agency does not respect the position of
the court, but finds that some data on real estate tax debts should be available

to the public.

Prior to the amendments to the Law, the Agency annulled the decisions of the Tax
Administration and state-owned companies that declared the data on tax arrears
secret. For example, in the case of tax arrears of Electric Power Company of

Montenegro (EPCG), the Agency found that:

"In this case, pursuant to Article 17 (2) of the Law on Free Access to Information,
there is a prevailing public interest in knowing in what way other taxpayers are
settling their tax obligations.” [12]

The Agency found that there was a prevailing public interest in disclosing data on
deferred payment of tax liabilities.

"... because it is information that testifies to the legality of the first instance
body's operations, while at the same time, taxpayers’ paying of tax liabilities to
the state is a legal obligation, so contrary to the first instance body's claims, it
is non-disclosing of this information that would lead to distrust of taxpayers

towards the Tax Administration”. [13]

Following the amendments to the Law, the practice of the Agency changes, declaring
lawful the identical decisions of the Tax Administration by which the information on
debts was declared secret. [14] This practice is confirmed by the Administrative and
Supreme Court, which confirmed that the established tax liabilities of several state-

owned companies are a business secret. [15]

However, in mid-2019, the Supreme Court ruled that the conclusion of the
Administrative Court that the data on individual tax debt are secret, while the Tax
Administration periodically publishes the List of tax debtors, was premature:

"...In the opinion of this court, in the contested judgment, the conclusion that
it is a tax secret is premature, in the sense of Article 16, Paragraph 1, Item 2
of the Law on Tax Administration, i.e. that it is information whose disclosure
would violate positive regulations, which would lead to distrust of taxpayers
towards state administration bodies, specifically the Tax Administration. This
is especially bearing in mind the fact that the Tax Administration periodically
publishes lists of tax debtors on its website." [16]

[12] No. UP 11-230/ 15-1 dated 23.02.2015

[13] No. UP 11 07-30-1308-2/17 Podgorica, 09.12.2017

(14] For example No. UPII 07-30-3876-2/18 Podgorica, June 11, 2019

[15] For example U.no0.1601/17 from 26.02.2018 and Uvp. No. 501/18 of 31.05.2018

16] Uvp.N0.730/19 of 04.07.2019

11



2. COMPANIES

U odgovord na podnijeti zahtjev tuZzena je isti ocijenila neosnovanim 1 predloZila
da kao takav bude odbijen.

U sjednici vije¢a razmotreni su cjelokupni spisi predmeta, ispitana pobijana
presuda u granicama propisanim Clanom 46 ZUS-a, ocijenjent navodi podnijetog
Zahtjeva | odgovora na isfi, pa je vijece naslo da je:

- Zahtjev osnovan.

U postupku donosenja osporene presude tufena je utvrdila da je prvostepeni
organ odbio navedeni zahtjev za dostavijanje naznacenih informacija iz razloga to
trazena informacija predstavlja poresku tajnu u skladu sa €116 st.1 tac.2 Zakona o
poresko] administraciji (.Sluzbeni list RCG" br.6501, 80704 1 _SluZbeni list CG" br. 2001,
2812, 8M15147117)

Oclenjujuci zakonitost osporene presude Upravni sud nasao da je ista zakonita.

Masuprot stanovistu Upravnog suda, ova) sud nalazi da pobijana presuda sadr?
nedostatke zbog kojih se ne moze ispitati iz €.367 st.2 tac. 15 ZPP u vezi £1.4 ZUS-3

Cdredbom .16 st.1 £akona o poresko] administracil, izmedju ostalog propisano
je da je poreska tajna svaka informacija ili podatak o poreskom obwvezniku kojim
raspolaze poreski organ, osim informacija | podataka vezanih za postojanje poreskog
duga, koji poreski organ objavljuje kvartalno o listi poreskih duZnika

Imajuci u vidu navedeno, po stanovistu ovoq suda, preuranjen je zakluak u
pobijang) presudi, da se radi o poreskoj tajni, u smislu ¢l1.16 st.1 tac.2 Zakona o poreskoj
administraciji, odnodno, da =se radi o podacima &ijim bi se objelodanjivanjem kraili
pozitivni propisi, da bl se time dovelo do nepovierenja poreskih obveznika prema
organima drZavne uprave, konkretno Poresko| upravi. Ovo posebno kod cinjenice, da
Poreska uprava objavijuje liste poreskih duZnika na sajtu, penodicno. Sa navedenih
razloga, sud |e zahtjev za ispitivanje sudske odluke usvojio | presudu ukinuo.

U ponovnom postupku Uprawni sud G cijeniti navode iz presude | donijeti novu i
Zakonitu odluku.

Sa iznijetih razloga | navedenih zakonskih odredbl, a s pozivom na cl47 st.2
Zakona o upravnom spory odiuéeno je kao u izreci.

VEHOWNI SUD CRME GORE
Fodgorica, 04.07.2018, godine

Lapisnicarka, == =fredsjednica vijeca,
Mara Djokaj,s.r. Few u o Stamka Vuginic,s.r.

o ogh W

Excerpt from the judgment of the Supreme Court
Uvp.no.730/19 of 04.0/7.2019

The Agency recently annulled the decision of the Tax Administration to declare
secret the list of all debtors of real estate tax, because it lacked an explanation as to
whether those debts were mortgaged or subject to fiduciary.

"...the first instance body in the contested decision failed to provide
appropriate reasons on the basis of which it could be unequivocally determined
whether the requested list can be classified as a tax secret, bearing in mind
that information and data related to the existence of a tax debt are not
considered a tax secret, if the mortgage, i.e. fiduciary as a method of securing is
entered in the public books.” [17]

"...it is concluded that the information is not a tax secret if two conditions are
cumulatively met - if the information is related to the existence of a tax debt
and that the mortgage is registered on the debt, i.e. fiduciary as a way of
securing in public books." [18]

[17] No. UPI1 07-30-2047-2/20 of 13.08.2020
[18] Ibid.

12



2. COMPANIES

poreska tajna svaka informadija ili podatak o poreskom obvezniku kojim raspolaze
poreski organ, osim informacija | podataka za koje poreski obveznik pisano izjavi da
g ne smatraju poreskom tajnom; informacija | podatak kojl se ne mogu povezat] sa
konkretnim  poreskim obwveznikom niti se na drugl nalin mogu  identifikovati;
informacija | podataka vezanih za postojanje poreskog duga, ukoliko je hipoteka,
ocdnosno fiducija kao nacin obezbjedenja upisana u javne knjige; informacije i podac
o registaraciji poreskog obveznika, PIB, nazivu {ime) i glavnom mijestu poslovania;
informacije i podaci o vrijednosti nepokretne imovine; informacije koje Poreska uprava
objavijuje kvartalno o listi poreskih duznika,

Savijet Agencije je u postupku preispitivanja zakonitosti osporenog rjesenja utvrdio da
prvostepeni argan nije praviing primijenio odrecdbu flana 30 stav 5 Zakona o
slobodnom pristupu informacijama kojom se proplsuje da rjedenje kojim se odbija
zahtjev za pristup informacijl sadrzl detaljno obrazlozenje razloga zbog kojih se ne
dozvoljava pristup trazenoj informacijl, odnosno ponovna upotreba informacija.

Do prethodno navednog zakljucka Saviet Agencije je dosao, bududi da je prvostepeni
argan u osporenom rjesenju propustio da da odgovarajude razloge na osnovu kojih bi
se na nedvosmislen nadin moglo utvrditi da i se trazeni spisak moZe podvesti pod
pojam poreske tajne, imajudi u vidu da se poreskom tajnom ne smatra informacija |
podatak vezan za postojanje poreskog duga, ukoliko je hipoteka, odnosno fiducija kao
nacin obezbjedenja upisana u javne knjige.

Tumacenjem prethodno navedenog zakljucuje se da informacija nije poreska tajna
ukoliko su kumulativno ispunjena dva uslova | to, ukoliko je informacia vezana za
pastojanije poreskog duga i da je na dug upisana hipoteka, odnosno fiducija kao nadin
obezbjedenja u javne knjige. Imajuci u vidu da je predmetnim zahtjevom trazen spisak
duznika po osnovu poreza na promet nepokretnosti od 2006, godine do dana
podnosenja zahtjeva, nedvojbeno je da je trazena infomacija koja je vezana za
postojanje poreskog duga.

Postavija se pitanje da li su na dugove po osnovu poreza na promet nepokretnost
upisivane hipoteke, odnosno fiducije kao nacin obezbjedenja u javne knjige. Ovo
pitanje je od krucijalnog znacaja, bududi da od njega direktno zavisi da li se predmetna
informaciia moze podvesti pod pojam poreske tajne. S tim u vezi, prvostepeni organ
je propustio da utvrdl Cinjenicu da li su na dugove po osnovu poreza na promet
nepokretnost upisivane hipoteke, cdnosno fiducije kao nadin obezbjedenja u javne
knjige, zbog Cega je Savjet Agencije enemagucen da na pouzdan nacin ispita njegovu
zakonitost, te zbog pomenutih povreda pravila Keja su od uticaja na pravilno
rjesavanje ove upravne stvari, osporeno rjesenje treba ponistiti.

Prvostepeni organ je duzan da u ponovnom postupku u roku od 20 dana od prijema
rjesenja na osnovu pravilno utyrdenog cinjenicnog stanja donese novo riesenje u
kajern ée otkloniti nepravilnosti na koje mu je ukazano ovim rjesenjem.

(e —— " T D T Ter T = e — ——

AGENCILA 26 ZASTITU LICHIH PODKATALA | SLOSODAN PRISTUR INFORMAT |ARME, adaasa: Bulayvar Svatag Petre Cetinjihog br, 147
il fan: +3ET 020 634 381 |Saviet|, <382 020 03 B8] [dreklor], c-malt azlp@rt-comome, ®eb she- www arip.me

Excerpt from the decision of the Agency
No. UPII 07-30-2047-2/20 of 13.08.2020
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2. COMPANIES

2.4. Reprogramming of tax debt

Information on reprogramming of tax debts was declared secret, but the
Administrative Court determined that this information must be available to the
public.

The Tax Administration declared the information on reprogramming of tax debt
secret, and the Agency confirmed such decisions. [19]

At the beginning of last year, the Administrative Court passed an important
judgement which determined that the information on reprogramming of tax debt
cannot be a tax secret.

,Reprogramming of tax debt is
regulated by the Law on
Reprogramming of Tax Debt
("Official Gazette of Montenegro",
No. 83/16), which determines
conditions for the application of
the said institute... Therefore, the
procedure is conducted on the basis
of a public invitation, which means
that tax debtors who publicly apply
are not anonymous, which is why
the decision to choose a particular
tax debtor cannot be a tax secret.
That there is no protection of the
privacy of the names of tax debtors
also stems from the Decree on the
conditions and criteria for
publishing the list of tax debtors
("Official Gazette of Montenegro",
No. 56/12 and 53/13), which
determines the manner of
publishing the list of 200 tax
debtors with the largest tax debt
according to the records of the Tax
Administration, who did not settle
the due tax liabilities for a period
longer than 12 months.
Considering the meaning of the
mentioned regulations, the position
of administrative bodies that, when
it comes to decisions made
following a public call for debt
reprogramming represent a tax
secret that is subject to limitations

on access to data from Article 16 of

the Law on Tax Administration,
cannot be accepted”. [20]

CG", br. 83/16), koji utvrduje uslove za primjenu navedenog instituta. Prema clanu 6
tog zakona, reprogram poreskog polraZivanja podrazumijeva: odlaganje placanja
poreskog potrazivanja; otpis kamate i jednokratnu uplatu od 10% od ukupnog iznosa
poreskog potrazivanja. Reprogramu duga pristupa se na osnovu javnog poziva iz
clana 9 pomenutog zakona. Dakle, postupak se provodi na osnovu javnog poziva, §to
znaci da poreski duznici koji se javno prijavijuju nijesu anonimni, zbog ceqa ni rje§enje
kojim se izaberi odredeni poreski duznik ne mozZe predstavljati poresku tajnu, Da ne
postoji zastita privatnosti imena poreskih duznika proizilazi | iz Uredbe o uslovima |
kriterijumima objavljivanja liste poreskih duznika (,sl.list CG", br. 5612 1 53/13), kojom
je odreden nacin objavijivanja liste 200 poreskih duznika sa najvecim poreskim dugom
prema evidenciji Poreske uprave, koji dospjele poreske obaveze nijesu izmirili u
periodu duzem od 12 mjeseci. Cijeneci smisao navedenih propisa ne moZe se
prihvaliti stanoviste upravnih organa da kada su u pitanju rieSenja donijeta po javnom
pozivu za reprogram duga ista predstavljaju poresku tajnu koja podlijeze
ogranicenjima za pristup podacima iz clana 16 Zakona o poreskoj administraciji.
Imajuéi u vidu navedeno pravilno se tuzbom ukazuje na povrede pravila postupka
zbog kojih se dovodi u pitanje Cinjenicno i pravno utvrdenje na kojem je zasnovano
rieSenje tuzenog organa, a zbog cega je tuZbu trebalo usvojiti i osporeno riesenje
ponistiti.

J ponovnom postupku tuZeni organ ¢e, vodeéi racuna o primjedbama suda iz
ove presude (€lan 56 ZUS-a), donijeti novo, zakonito rjeéenje.

Odluka o troSkovima spora zasnovana je na odredbama clana 152 Zakona o
parnicnom postupku u vezi sa €lanom 39 stav 2 Zakona © upravnom sporu, a
dosudeni troskovi se odnose na saslav tuzbe | pristup punomocnice na raspravi, u
iznosu od po 200,00€, u skladu sa odredbama Advokatske tarife.

Iz iznijetih razioga, a na osnovu odredbe clana 35 stav 1 ZaKona o upravnhom
sporu, odlucéeno je kao u izrecl.

UPRAVNI SUD CRNE GORE
Podgorica, 05.02.2019 godine

PREDSJEDNIK VIJECA.
Muﬁfﬂ—]ﬂﬂdlﬂjhﬂ.ﬁin_

nost prepisa potvrduje |
Unviakdand lietbenily surdy il

Zapisnicarka,
SneZana Popov,s.T

.' MHansd ﬂ#u# |

Excerpt from the judgment of the Administrative Court
U. No. 11001/17 of 5 February 2019

[19] For example No. UPII 07-30-3122-2/19 of 21 February 2020

[20] U. No. 11001/17 of 5 February 2019
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3. TAXES OF PUBLIC OFFICIALS AND

RELATED PERSONS

After a five-year proceeding, the Supreme Court ruled that income tax returns
filed by public officials cannot be a tax secret. These data are also public for
those related persons who live in the same household with a public official.

MANS requested that the Tax Administration publish annual income tax returns of
public officials and persons related to them. [21] Data on the income of officials and
persons living with them in the household are already public, since according to the
Law on Prevention of Corruption, public officials are obliged to submit reports on
income and assets.

The Tax Administration declared this information a tax secret without taking into
account the fact that they were public officials.

Back in August 2015, MANS filed a complaint with the Agency, but there was no
response. We filed a lawsuit due to the Agency's silence, so at the end of 2016, the
court ordered that institution to issue a decision.

Two and a half years later, in June 2018, the Agency finally annulled the decision of
the Tax Administration, but in its decision, it indicates that the institution is obliged
to apply the new provision of the Law, which was adopted only in mid-2017.[22]

The Tax Administration then acts according to the instructions of the Agency, and
Issues a new decision declaring the data a tax secret, but referring to a new provision

of the law.

MANS filed an appeal, which was rejected by the Agency, and in March 2020, the
court rejected our lawsuit, assessing that the requested information is a tax secret,
without taking into account the fact that it is information on public officials and
persons related to them. [23]

However, the Supreme Court annulled the judgment of the Administrative Court and
found:

"... the conclusion of the Administrative Court that the requested information is
a tax secret, that access to information is limited in terms of Article 16
paragraph 2 of the Law on Tax Administration, and that disclosure of that
information would violate the Law on Tax Administration, is not clear, given
that the named persons at the time of requesting information had the status of
public officials, thus the stated reasons are contrary to Article 14 Paragraph 1
Item 1 Indent 1 of the Law on Free Access to Information®. [24]

21] MANS requested copies of annual income tax returns submitted by Bukanovié¢ Blazo, lvanovi¢ Petar, Boskovi¢ Predrag, Zugi¢ Radoje, Zugi¢
Milanka, Lazovié¢ Vujica for the periods specified in the request (78989-78994)

[22] No. UP 11 2018/15-1 of 08.10.2018

23] U. No.8879/2018 of 11.03.2020

24] Uvp. no. 329/20 of 02.07.2020
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3. TAXES OF PUBLIC OFFICIALS AND

RELATED PERSONS

The same judgment states
that access to information
of related persons depends
on whether they live in a
joint household with a
public official:

"Also, regarding the
requested information
for Blazo Dukanovid, it is
nhecessary to determine
that this is a person who
lives in a joint household
with a public official in
the sense of Article 14
Paragraph 1 Item 1
Indent 1 of the Law on
Free Access to
Information, on which
the decision at the

request of the prosecutor
depends." [25]

[25] Uvp. no. 329/20 of 02.07.2020

U odgovore na podnieti zahtiev tuZena je isti ocijenila neosnovanim |
predlozila da kao takav bude odbijen.

U sjednici vijeca razmotreni su cjelokupni spisi predmeta, ispitana pobijana
presuda, ocijenjeni navodi podnijetog zahtjeva | odgovora na isti, pa je vijeée naslo
da je:

- Zahljev za ispitivanje sudske odluke osnovan.

Pobsjanom presudom podinjena je povreda pravila postupka iz élana 367 st. 2
tal. 15 ZPP-a u vezi clana 4 ZUS-a, |er ista nema razloga o odlucnim navodima
tuzbe.

Iz spisa predmeta proizilazi da je tuZilac Poreskoj upravi Crne Gore podnio
zahtiev za dostavljanje informacija blize navedenih u dispozitivu prvostepenog
Poresko] upravi. U odnosu na navedenu informaciju, u skladu sa ¢lanom 16 stav 1
Zakona o slobodnom pristupu  informacijama, proveden e test Stetnosti
objelodanjivanja informacija, na osnovu éega je utvrdjeno da bi objelodanjivanje te
informacije predstavljalo krsenje Zakona o poresko] administraciji. TuZeni organ |
Upravni sud su pnhvatili razloge iznijete u obrazlozenju prvostepenog resen)a,
FakljuCujuc da je prvostepen organ dao jasne | vallane razloge zbog kojih e odbio
Zahtjev tuZioca.

Odredbom clana 14 stav 1 tacka 1 alneja 1 £Zakona o slobodnom pristupu
informacijama propisano je da organ vlasti moze ograniéiti pristup informaciji il dijelu
informacije, ako je to u interesu zastite privatnosti od objelodanjivanja podataka
predvidienih zakonom kojim se uredjuje zastita podataka o licnost, osim podataka
koji se odnose na javne funkcionere u vezi sa vrsenjem Javne funkcije, kao i prihode,
movinu i sukob interesa tih lica | npthowih srodnika kojl su obuhvacen Zakonom
kojim se uredjuje sprecavan)e sukoba interesa.

Iz spisa predmeta proizilazi da se u konkretnom sluéaju radi o jJavnim
funkcionerima u vrijeme podnosenja zahtjeva tuZioca za pristup informaciji | to Petru
lvanowvicu, Predragu Boskovicu, Vujicu Lazovicu, Radoju Zugicu | njegovo] supruzi
Milanki Zugic, u smislu Zakona o sprefavanju korupcije, pa su nerazumljivi razlozi
pobijane presude da je ograniéen pnstup trazenim informacijama

Podacima mimo onih navedenin u navedeno] odredbi Zakona o slobodnom
pristupu informacijama (maticni brogy), jeste ograniéen pnstup, al tu situaciju regulise
odredba ¢l. 24 navedenoq zakona.

Takodje, u pogledu traZene informacie za BlaZza Djukanovica, potrebno je
utvrditi da I se radi o lcu koje Zivi u zapednickom domacdinstva sa [avnim
funkcionerom u smislu &l 14 st.1. tac 1 alineja 1 Zakona o slobodnom pristupu
informacijama, od ¢ega zavisi odluka po zahtjevu tuZioca.

Imajud u vidu citirane zakonske odredbe nie jasan zakljucak Upravnog suda
da traena informacija predstavijaju poresku tajnu, da je pnstup informaciama
ogranicen u smislu clana 16 stav 2 Zakona o poresko| administraci)i, te da bi
objelodanjivanje te informacie predstavijalo kriene JZakona o poresko
administraciji, kod Cinjenice da su imenovana lica u vrijgme traZenja informacije
imala status javnih funkcionera, pa su dati razlozi u suprotni sa &l. 14 st.1. taf. 1
alineja 1 Zakona o slobodnom pristupu informacijama.

sa navedenih razloga, sud je zahtjev za ispitivanje sudske odluke usvojio |
pobijanu presudu ukinuo,

Excerpt from the judgment of the Supreme Court
Uvp. no. 329/20 of 02.07.2020
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4. INSPECTION AUDIT

After the amendments to the law, the practice also changed, thus the data on
taxpayer control were hidden from the public.

The Tax Administration persistently declares secret the information on the audit it
conducts over taxpayers. Until the amendments to the law, the Agency annulled such
decisions, stating that the minutes of the Tax Administration were public documents:

“Namely, in the specific case, an inspection of the financial operations of the
Public Preschool "Dragan Kovacevic" from Niksi¢ was conducted, which is a
public institution and not a private entity, and which is finished, thus the
minutes are a public document, and to affirm the principle of transparency of
its work pursuant to Article 4 of the Law on Free Access to Information, it is
obliged to submit them to the applicant.” [26]

In cases where the minutes contained information indicating violation of the law, the

Agency concluded that there was a prevailing public interest in disclosing this
Information:

"In this particular case, there is a prevailing public interest in disclosing the
requested information - all measures (decisions) of findings recorded during
the inspection in the employment agency "Lomi" from Pljevlja, from 2004 to
the date of the decision; Minutes on inspection audit number 03/17-24 from
19.01.2009 on the basis of which the Tax Administration filed a criminal
complaint with the Basic State Prosecutor's Office of Pljevlja on 13.11.20029,
because it is information that testifies to the legality of business, primarily of
the subject of supervision, the employment agency "Lomi" Pljevlja, as well as
of the first instance body, especially when it comes to the lawful conduct of
taxpayers and taxpayers’ settlement of tax liabilities to the state, which is a
legal obligation, thus, contrary to the claims of the first instance body, failure
to publish this information would lead to the taxpayers' distrust towards the
Tax Administration®. [27]

However, after the amendments to the law, the Agency confirms the decisions of the
Tax Administration that the data on inspection audit are a tax secret, and such
decisions are also confirmed by the Administrative Court. [28]

The Supreme Court also finds that data on taxpayer control should be hidden from

the public, even in cases where there is a suspicion that a criminal offense has been
committed:

JArticle 74 Paragraph 1 of the Law on Tax Administration prescribes that the
inspection audit shall include the verification of all or specific facts relevant
for taxation, while the provision of Article 73 of the same law prescribes that
the inspection audit shall mean a procedure of verification and establishment
of facts important for taxation of the taxpayer and other persons, conducted
by the tax authority in accordance with authorizations prescribed by laws
regulating specific types of taxes.

In the case of the above-mentioned legal provisions and the provisions of
Article 16 Paragraph 1 of the Law on Tax Administration, which prescribes
that tax secret shall mean any information or datum about the taxpayer at the
disposal of the tax authority, except for information and data listed there,
which do not include the data contained in the inspection audit report, the
Administrative Court concluded that the contested decision was lawful, and
provided sufficient and clear reasons for such conclusion, which were not
questioned by the allegations of the submitted request.

[26] No.UPII 1083/15-1 of 19.05.2015
[27] No. UP 1107-30-2591-2/16 of 05.11.2017
[28] U.n0.753/2018 of 11.07.2019
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4. INSPECTION AUDIT

Referring of the applicant to
the Law on Inspection
Supervision is without
relevance for different
decision, because Article 2
Paragraph 2 of that law
prescribes that the Law shall
relate to all administrative
areas except when its
application is excluded by a
special law, and in this case
the inspection of taxpayers
is performed according to
the Law on Tax
Administration and in
accordance with the powers
of the tax authority
governing special types of
taxes, as stated above.

The allegations of the
submitted request on
suspicion that a criminal
offense was committed are
without relevance for
different decision.This is due
to the fact that Article 921 a
of the Law on Tax
Administration prescribes
thatin order to detect tax-
related criminal offences and
perpetrators thereof, the
authorised officer of the tax
authority shall carry out
Investigative actions upon
order of the prosecutor." [29]

[29] Uvp. no. 1325/19 of 19 September 2019

U upravnom postupku, koji je prethedic doncSenju pobijane presude, nijesu
potinjene povrede pravila postupka koje bi bile od uticaja na zakonite | pravilne
rigdavanje stvari na gije postojanje ovaj sud pazi po sluZbenoj duznosti saglasno &lanu
45 ZUS-a.

Febijancm presudom ocijenjenl su svi odiuéni navodi podnijete tuZbe | za sva
zakljucivanja dati jasni i valjani razlozi u skladu sa stanjem u spisima predmeta, pa se
neasnovanao ista pobija zbog povrede pravila postupka u upravnom sporu, te povrede
clana & Evropske konvencije o zastiti ljudskih prava | osnovnih sloboda, keju povredu
tuzilja vidi u necbrazloZzenost pobijans presude.

Clanom 74 st. 1 Zakona o poreskoj administraciji je propisano da inspekcijski
nadzor cbuhvata prowvjeru svih il pojedininih Cinjenica bitnih za oporezivanje, dok |e
cdredbom clana 73 istog zakona propisano da 2 inspekcijski nadzor postupak provijere |
utvrdjivanja cinjenica bitnih za oporezivanje obveznika koj provodi poreski organ u
skladu sa ovlasten)ma kojima se utvrdjuju pejedine vrste poreza.

Kod navedenih zakonskih odredbi i odredbe élana 16 st. 1 Zakona o poresko]
administraciyl, kojom @ propisano da j@ poreska tana svaka informacija ili podatak o
poreskom obvezniku kKojim raspolaZze poreski organ osim onih tamo pobrojanih, a medju
Koje ne spadaju podaci sadrZzani u zapisniku o inspecijskom nadzoru, osnovano Upravni
sud pobljanom presudom zaklufuje da je osporeno rjgsenje zakonito | za takav
zakljucak daje dovolne i1 jasne razloge, koji navedima podnijetog zahtjeva nijesu
dovedeni u sumnju.

Pozivanje pednosicca zahtjeva na Zakon o inspekcijskom nadzoru je bez
Znacaja za drugaciju odluku, jer je clanom 2 stav 2 tog zakona propisano da se odredbe
Isteg primjenjuju na sve upravne oblasti osim kada je njegova primjena iskljucena
posebnim zakonom, a u konkretnom slucaju inspekcijski nadzor poreskih obveznika vrsi
se po Zakonu o poresko] administraci)i | u skladu sa oviascen]ima poreskog oargana
kojima se uredjuju posebne vrste poreza, kako | to naprijed navedenao,

Mavodi podnijetog zahtjeva o sumnji da je izvrseno krivicno djelo su bez znadaja
za drugaciju odluku. Ovo sa razloga Sto je ¢élanom 91a Zakona o poreskoj administraciji
propisanc da radi otknvanja poreskih krvicnih djela i njihovih izvrsilaca oviasceno e
poreskoeg organa preduzima istrazne radnje po nalogu tufioca.

Test stetnosti saglasno &lanu 168 Zakona o slobodnom pristupu informacijama
znacl dovesti v vezu Stetu po zasticene interese koja bl nastala objavipvanem
informacije, sa jedne strane, | interes javnosti da tu infformaciju zna, sa druge strane, te
dati ocjenu sto je preteZnije.

U konkretnom sluéaju razlozi o prednjem dati su u obrazloZenju pobijanog
nesenja, pa ne stoje navodi podnijetog zahtjeva da test stetnosti nije izvréen. Bez
Znacaja su pri tom navodi podnijetog zahtjeva da test Stetnosti nije sastavni dio spisa iz
cega bi proizilazio stav podnosioca zahfjeva da test stetnosti treba da bude neki
posebni akt.

NalazeCl sa 1znijetih razloga da pobljanom presudom na stetu tuzilje nije
povrijedjeno materijalno pravo, ova) sud jg@ 5 pozivom na clan 47 st 1 ZUS-a odluéio
kao u izreci.

VREHOWNI SUD CRNE GORE
FPodgorica, 18, 08, 2019, godine
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Excerpt from the judgment of the Supreme Court
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